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_JURISDICTIONAL STATEMENT _ 
Tis appeal se trom an order of the United States District Court for 
the District of Columia granting appellee's Motion for aw Judgment 
and dismissing appellants complaint and amended eat in so far as 


they applied to the appellee. The said order was entered below on the 


Jith day of April, 1968. Notice of appeal was seasonably filed on the 
day of April, 1968. 
Jurisdiction for this appeal is to be found in the provisions of 


28 U.S.C., Sections 129) and 1292. 
STATEMENT OF THE CASE 


2 n 


The appellants filed their original complaint in the court below: 


charging the appellee, together with other defendants named therein, with 


fraudulent conspiracy resulting in the foreclosure sale of the home 


(2) 

of the appellants on August 31, 1967. ‘The appellants had no knowledge 
of the said foreclosure sale or any of the miterial facts preceding, 
and leading to the said foreclosure sale, until they recieved @ 30 
anys dispossession notice from counsel for appellee, on September 6, 1967. 
That upon receipt of the said 30 days notice to quit, the appellants 
sought advise of counsel and thereupon an investigation was conducted 
which resulted in the filing of the original complaint in the court below, 
in which it was sought to obtain ajudgment declaring void, the trustees’ 
sale of premises 1526 -A- Street, N.E., and to cancel and expunge from 
the lana Records of the District of Columbis, the trustees" deed con- 
veying title to said real estate to the sppellee, at the direction of 
defendants, Eric Baer and Myer Morse. 

mat thereafter the appellants brought in; additional parties de- 
tendants; pursuant to the provisions of Rule 21 of the Federal Rules of 


Civil Procedure, and with leave of court first had and ootained 


appellants’ amended complaint, therefore, must be considered, solely, as 


stating a cause of action against the “added defendants”, and not as 
affecting the averments of the original complaint. The original com- 
pleint charges the appellee as ® participating conspirator. That in 
pursuance of the conspiracy the appellee took title to the real estate 
et the direction of defendants, Eric Beer and Myer Morse, and that this 
direction appears upon the trustees’ deed itself. (App'x ). 

This appeal, therefore, is taken from the Judgment entered on the 17th 
day of April, 1968, in the court below, and the said appeal is pro- 
secuted to relieve from the errors embodied in said Judgment. 

SUMMARY OF ARGUMENT 


ee 


Summary Judgment should be entered only when the pleadings show 


(3). 
that there is no genuine issue 4s to any material a a that 
the moving party is entitled to Judgment as a matter of law, This rule 
authorizes summary Judgment only where the moving party is entitled to 
Judgment as e matter of law, where it is quite clear what tes truth is. 
But where genuine issues remain for trial determination, the purpose 
of the Rule is not to cut litigants off from their right of trial by 
jury or trial by the court,if they have issues to try- 
The Supreme Court and this court have continuously held thet sum- 
mary procedure should be sparingly used and “shere motive and intent 
play leading roles, the proof is largely in the band of the alleged 
conspirators, and hostile witnesses thicken the plot. It is only 
when the witnesses are present and subject to cross-examination that 
their credibility and the weight to be given their testimony can be 
appraised. Trial by affidavits is no substitute for trial! by jury 
which so long has been the hallmark of even hand justice.” 
rr. \ 
This court has held that where the appellants’ ee are pro- 
cured on an instrument through trick and forgery, the forms used to 
effectuate such trick and deception shall stand as proof of the trickery 
and deception. 
In such cases, as the case at bar, no legal effect results from 
instruments procured by trick and forgery. ‘The appellants being the 


victims of fraud, trick and forgery could not sign & valid deed of trust 


or note that could be made the subject of foreclosure proceedings - 


A. The pleasdings of the appellants fully set forth their griev- 
ances against the defendants below, including the appellee. 


(&). 

Appellee purports to have obtained title to appellants’ property 
through a trustees* deed at foreclosure where such deed of trust, the 
subject of the foreclosure, never had any legal inception. The law 
is well settled in this Jurisdiction, to the effect, that where an 
instrument is void "ab initio,” no rights, interest or title attached 
to such instrumerit thereafter. And that even an innocent purchaser 
for value takes nothing under such instrument.” 

ARGUMENT 
I. The Trial Court Erred In The Entery Of Its Judgment Below 

The Supreme Court of the United States and this court have con- 
tinously hela that where gemuine factual issues remain for trial deter- 
mination summary judgment will not lie. This is especially true where 
the complaint alleges frand, conspiracy, motive or intent, as in the 
case at bar. “United States vs Diebold, Inc., 369 U.S. 654, Poller vs 
Columbia Broadcasting System, Inc., 368 U.S. 464, Underwater Storage, 


Inc., vs United States Rubber Company, U.S. App. D.C., 371 F.2d 950, 


and Evers vs Buxbaum." 102 U.S. App. D.C. 334, 253 F.2d 356. 


(a) What is A "Fact™ which may be disputed? 


The disputed fact to which the authorities point is an evidentiary 


fact. Usually there is no difficulty in determining the existence of a 
material fact. There are circumstances where there is no dispute as to 
the existence of evidentiary facts, yet, disputes may arise as to the 
inferences of fact to be drawn from then. 

In “Arnstein vs Porter,” 2 cir. 154 F.2d 464, Judge Frank made clear 


his antipathy to the summary judgnent procedure, casting grave doubt as 
to the usefulness of the procedure with strong language. In the latter 


(5). 


case the defendant in his deposition denied access and copying. In 


ruling on the motion for summary judgment the trial court bend that the 
story created by the plaintiff's pleadings wes to fantastic, and accord- 
ingly judgment was entered for the defendant. The pena inca speak- 
ing through Judge Frank on appeal stated: 
parties testify, the jury d@isblieves defendant’s denials, 
such facts, reasonably infer access. It follows thet, - 
is unavoidably involved, a genuine issue of material tact 
self. With credibility a vital factor plaintiff is entitled to a trial 
where the jury can observe the witnesses while testifying. Plaintiff 
must not be deprived of the invalusble privilege of cross-examinating 
the defendant, “the crucial test of credibility,” in the rescence of 
the jury. Plaintiff or 8 lewyer on his behalf, on such examination 
may elicit damaging admissions from defendant, more important plaintiff 
may persuade the jury, observing defendant's manner when testifysng, 
that defendant is unworthy of belief." Accord: Colby ve Kune, et al., 
2 cir., 178 F.2a 872, 873. | 
In the case of “sartor ve Arkansas Watural Gas Corp, 321 U.S. 
620, the Supreme Court observed that the suit was one for the recovery 
of an oi] and gas lease, on the basis that there was in the case an 
issue as to the fact of the market price or value of the plaintiff's 
gas at the time of delivery. | 
The defendant's motion for summary judgment was supported by affi- 
davits of eight expert persons, as to the value of the gas in question. 
Te high court considered such opinion affidavits inherently weak and 
insufficient to entitle the defendant to a jusgment as a matter of law. 


(6). 
In rejecting the probative effect of such affidavits to circumvent & 
erie of the issues involved, the Supreme Court stated at page S25 of 
its opinion, that: re fact that the witness is interested 
in the result of the suit is deemed sufficient to require the credibility 
of his testimony to be submitted to the jury 96 © question of fact." 

It is therefore evident from the above decisions that the lower 
court erred in the entry of its judgment granting the appellee's motion 
for Sumary Judgzent - 

qm. 
The Pleadings State A Valid Cause of Action Against The Appellee 

A cursory analysis of the original complaint discloses that the 
appellee is adequately charged as an active participant in the conspiracy 
to fraudlently obtain title to appellants’ home, (App. The 
appellee’s co-conspiretors aliudea to “fraud in factum” to obtain 
appellants’ signatures to the spurious deed of trust. Appellants were 
the victims of a vicious scheme which eroded the property interest of 
a large segnent of the community - 

Appellants purchased from appellee's co-conspirators an "intercom 
system consisting of AM-FM radio, master panel, six remote speakers, 
fire detection and panic alarm system,” for the deferred purchase price 
of $1,389.60. ‘That the foregoing purchase was evidenced by & condi- 
tional sale contract peyable $38.60 per month for 36 months. 


That it was under the above circumstances that the appellee's 


co-conspirators fraudulently obtained the signatures of the appellants 


to the deed of trust in question. 
This court has stated with clarity what allegations are adequate 


to establish @ valida cause of action founded in fraud. Thus in the 


(7). 

case of "Macado vs McGrath,” 90 U.S. App. D.C. 70, 193 F.2d 706, 
Judge Bazelon said "for the purpose of a motion to aisniss, & conm- 
plaint should be viewed in the light most favorable to the plaintiff. 
A complaint should be tested by their substance and by the lreasousbiie 
inference which can be drawn from them rather than by the nicety of 
their expression. Thses principles are especially importasit when, 
as in the present case, the sufficiency of the allegations is apgued 
for the first time on appeal. Tested by these standards we believe 
that the complaint, although lacking in clarity, states a cause of 
action. It is entirely reasonable to read the complaint as alleging 
that appellant was led by the draft board clerk to believe that he was 
claiming exemption as & non-resident alien rather than as 9 secrral 
alien to whom citizenship bar applied." 

In holding the allegation of fraud sufficient in “Brady vs Games, 
76 U.S. App. D.C. 47, 128 F.2d 754, this court said: “An allegation, 
in an action to set aside as fraudulent a transfer by a deceased per- 
son, that the deceased conveyed all his property, real and personal, 
to defendant for the purpose of defrauding the plaintiff apa, hinder- 
ing and delaying the collection of the indebtedness, was a sufficient 
pleading of fraud in the transfer; that the circumstances constituting 
fraud could not have been pleaded with greater particularity without 


pleading evidence." 


| 
Appellants' pleadings showr beyond question that the appellee 


and his conspirators committeed the crime of forgery by trick upon 


them. In condemning such criminal conduct this 


(8). 

court stated in “Lieberman vs United States," 102 U.S. App. D.C., 
310, 253 F.2a 46, that: “fo warrant a conviction of forgery ‘by 
trick*® as it vere, it must be proved beyond a reasonable doubt that 
the victim was fraudulently deceived as to the nature of the paper 
being signed. Since the customer did not testify they had been 
deceived, appellant claims that proof of deception failed. It is 
true that the customer could not explain how their signatures be- 
came affixed to the ‘notes’ in fact they denied that the signatures 
were theirs. But it is not necessary that the victim of forgery by 
trick ty able to say how his signature was procured because be may 
not know. The element of deception may be proved by any competent 


evidence, and need’ not be by the testimony of the victim himself. 


Here, deception is amply proved by the per se deceptive nature of 


the form involved, and that fact that appellant instructed the sales- 
man to conceal revealing parts of the form, to decline to volunteer 
explanations as to the mature of the form and to obtain the signa- 
tures in blank. 

The case at bar is similar factually to the "Iseberman” case, 
supra. the appellee and his co-conspirator practiced methods of 
trickery upon the appellants herein, as the appellant and his sales- 
man practiced upon their customers in the “Lieberman” case, supra. 
The appellee herein cannot place himself in the position of a bona- 
fide purchaser for value st the auction sale, for that reason that 
the pleadings show that he is a participant in the conspiracy, and 


the trustees’ deed of auction recites that the property was bidden 
in by the defendants, Baer and Morse and that the said defendants 


(9). | 
directed thet the title to said property be taken in the name of the 
appellee herein. The decision of this court in the "Lieberman" case, 
tells us that where the signature of parties are obtained by trick 
it is not necessary for such victims to say how their signatures were 
procured, because they may not know. That such tricks may be proved 
by the deceptive nature of the form involved. i 

In the light of the holding of this court in the “Lieberman” case, 


supra, it becomes increasingly apparent that the trial court erred in 
| 


granting the appellee's motion for Summary Judgment. 
(A). Appellants" Pleadings likewise Entitle Them To Injunctive 


Relief, Pendente Lite. | 

qual Salonen lentenedl Oelorinct ont etecrenebcunteon lies teemi tee 
suit as a party defendant and dismisses the suit in so farias it relates 
to the appellee, but it also leaves the appellee free to aispossess 
the appellants from their home. If this prevails, then the appellee 
would have succeeded in obtaining an $18,000.00 home for the auction 
price of $1,500.00. Such result is contrary to all of the principles 
of equity. Such a disparity in the equities of the parties certainly 
is /euanceLior's « conscience. i 

Moreover, such a result is in derogation of the established Rule 
of this court. Thus in the case of "Sambataro vs Caffo,” 57 App. D.C. 
260, 20 F.2d 276, the evidence disclosed that the appellant conducted 
@ shoe-maker shop on the leased premises of the appellee. ‘That the 
lease contained a renewal clause, provided the appellant notified the 
appellees of his election to renew the same prior to the terminating 
date. The appellant seasonably notified the appellees of his election 
to renew the said lease. Thereupon appellees’ agent informed appellant 


(10). 
‘ 

that there was no necessity for a renewal of said lease, because the 
lease was self-renewal by reason of its terms, appellant continued 
to pay rent as vefore. Finally the appellees notified appellant that 
they desired possession of the premises for the purpose of conducting 
a shoe repair place thereon, this was followed by a 30 days notice to 
quit. That thereupon appellant filed his: bill setting out the fore- 
going facts, and praying that the court enjoin appellees from bring- 
ing action, in the mmicipal court or elsewhere, for the recovery 
of possession of the premises until the expiration of the renewal term 
granted by the lease. A motion to dismiss the bill was filed, for want 
of equity in the bill, and because upon its fact-eppellant, if entitled 
to any relief, hed a plain and adequate remedy at law. The trial court 
overruled the motion to dismiss, but, "being of the opinion that the 
municipal court had jurisdiction under eection 1535¢ of the code, to 


consider a plea upon equitable grounds, comurrently with this court,” 


stayed the case “to wait the action of the municipal court, and such 


plea filed.” ‘This court, upon appeal, held: "that appellant in his bill 
stated a cause of action for equitable cognizance in his bill of complaint, 
and it is equally plain that, 4f the averments of his bill are supported 
by requisite proof, he will be entitled to » decree for specific perform- 
ance. Why, then, should the equity court, having first acquired Juris- 
diction, defer action to await the bringing of another proceeding in a 
court of inferior jurisdiction.” This court reversed the decree in the 
above case and remanded the cause, with instruction to restrain action 


in the mumicipal court, pending final decree in the court below. 


(11). 
The above case is cited because the procedures there 


cognate to those involved in the case at bar. 


CONCLUSION 


| 
In the light of the overwhelming weight of authorities cited 


neretnabove, the appellants appeal to this court to reassure then of 
the opportunity of saving their home, in which their life 
invested, by reversing and remanding the Judgnent below. 


Respectfully submitted 


) Civil Action Ho. 2458 - 67 


Upon consideration of the notion filed herein ty the 
defendant, Sylvan L. Mazo, and the pleadings, affidavits and 
tho opposition of the picintitfs eaxud argument thereon by the 
counsel for the xrespectivo parties and thereupon, <5 is this 

day of Apriz, 1968, by the Court: 

ORDORID, ADIUDGSD ond DECREED: That the said cotion for 
Summary Judgment filed herein by the defendant, ESS L. Maso, 
be, and tho sane is hereby granted and the complaint os iio) 
hin is hereby diswissed, with prejudice, and it is further: 

ORDERED; ADJUDGED and DECREED: That the entry of this 
judgment shall be a final judgment as to the gaid defendant, 
Sylvan lL. Maso, in that the Court oxpressly demands that 
there is no just roason for delay. | 

By the Court, 


Sopy of tho foregoing wailed to Nr, King David, 1938 - 
11° street, N. We, Attorey for Plaintiffs anf to Ir. Leonard 
| 
5. Collins, J1i = 15> Street, N. W., attorney for Defeniants 


“Vocd, aer and Norse, by U. S. iil, postage prenaid, this 


+ aay of April, 1963. } 
} y 


-Yexrman NS ; 
421 - 4% Street, HR. We, 
Atto for DoLendan’ 
Sylvan L. Maso 


SUSE by EES, ot al 


Civil Action 2458067 


——~ somes nav the defendant Sylvan L. Maso, by his attorney, 
and re-news his motion for summery judgment as to the amendod 
complaint, and which was heretozore filed by him <s to the orige 
imal complaint, and adopts all of the grounds theroin set forth, 
and refers to the seme as if the said point were fully set forth 
above, and adopts the statement of po ts heretofore filed as 
well ans the point sna éutharities 43 


42104%,, Street Ne We 
Attorney for Defendant 
S¥Ylvan L. Mazo 


CERTIPICATS OF SERVICE 
Copy mailed to Mr. King David 1958 7/11%., Street N. W. 
Attorney for Plaintiff and Hx. Leonard C. Collins 917-15"., 
Street H. ¥., Attorney for defendants Baer & Morse and Yeed 
by U. S. Mail postage prepaid, this 25}'., day of March 1968. 
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ALL OF WASRINGTON, D. C. 

DEFENDANTS 
COMPLAINT TO SET-ASITE YORECLOSURE 70 CANCEL EEEDS, FOR 

1. The jurisdiction of the Court is invoked pursust te the provision 
. Gf Mection 11-52, of the D. C. Code 1967 Biition, 77 Stat. wae. 
: the sncust in ccutroveray exceeds in value, exclusive of interest 
and costs, the sm of $20,000.00. 

2. he plaintiffs, John A. Jobneon end Bobbie E. Johnson, ere busbeni 
and vife, citisens of the United States anf residents ef the Bistrict of 
Columbia. The plaintiffs bring this ection in their ovn right as omers of 
certain real estate situste in the District of Columbia, as shall more fully 
appear hereinafter. | 

3. The defendant, J. Hovard Dickerson ie registered as the regircd 
aget of Allied Baterprises, Inc., in the District of Columbia, but in trut? 
and fact, be is the person who bes registered the abeve corporation to do 
vusinees in the District of Columbia ca June 3, 1966, vith no tutention of 
complying with the eosyorate lave ef the District of Columbia, end vho on 


KING DAVID 
COUNSELLON-AT-LAW 


1000 ELEVENTH OY. 6. Ww 
WASHINGTON 1, ©. C. 


(2). 


- ggut3. 33, 1967, Tatlad to file tte eumm. spert, cumming ssié comporation to 
pecans coliaguest enf terved fron ésing further tusiness tn the Bistrict of 
Calbia, and said dsfeninst 1s sect heveia os the “alter ergo” of ents 
eqrpamian. 


F Defuntests, A. J. Naccette end Palyh 0. Weed, are usmed as trustess 
center the Gsn4 of trast in qustion, ani os em failed to perfem or renter 


Qaat inpartial cervice veysived of such trustess by lev, as shall aypeer move 
faily hereizsfeer. 

Defandoete, Bric Dear, Byer Moree ent Sylvan L. exo, ere parties to 
2 echeme to vielste Section 25-6al of the D. ©. Cede, 1962 Edition, and are 


a4 


moar 
ecqoget ic busicess tn the District of Columbia in leniiny money at retes of ; 


“et 


te quaces of six ;4F conten jer acmm vithous first heving eecured s license 
cuguafer, oni are sect herein as the balder of the decd of trust note, sai 6 
the yurehasars of the ren) estate st forecleswe, as shall epyenr sore fully 
hereinafter. 

hk. ‘Tent heretofore, to-wit, on or about Ayril 21, 1966, ani for e 
long tine friar theveto, the plaintiffs vere omere in fee single of lot 70 in 
Sgmre 1065, vith the tuprovenssts therecs knam ami Gescribed as prexioes 
1925 -A-Serest, B. 5., in the District of Coluiia. 

5. | ‘Tent valle thay vere eo enized of anid real estate, the defendante 

merein couspivet togetter fmiicously anf vilfuily extered into « scheme to 
decrent ant deceive the plaieticfs snd to deprive theu of their aoney ent 
property, end formed the dalibavate design end purpose to cbtein from the 
clstmettte, vy deceytion, their sigmtures ce a deed of trust in the em of 
-1,3-5-S6, secured on the ebuve Jescribed rei} ¢2°"67/. ritteatt ; nintsrfe" 
comledge cr comment. 
6. Rat in pursmnce of the exid ecnspiracy the enid defendants used, 
ant utilized to their afvntegs, con@itional esles conmtrecte, representstive's 
cemtesica hgremsest end bume descnstration gmrextec, puryartedly of the said 
“alited Rateryrises, Inc.”, to infos, ami 41@ induce the plaiscifte tc install 
in their huss the following merchandise: 

“qep Bi Metone intercon systes consisting cf Mt-FK Radio, Meter ;enel, 
six rescte speshers, fire detection, ent yeni clazs aystes installed ots” « 
cash price ef 9618.00, emi with the affed usurious emetions of $374.00 in the 


KING DAVID 
COUNSELLOR-AT-LAW 


1028 ELAVENTN ST. H.W 
wWAsmingTon 1, 0. C. 


|, Samm “sentalletion charge", : 
| Segue getee e1ffevenss”. staat yhsto-cayles of the Sovegsing axe ovtachel 
| peseeo op plotesrte’ emthts &. ; 

1 seus in puremnse of the exth compizegy sai odbane the suid 
| qatentante represented to the piaintitte thet the anit santantios vee esl 
| co than enter suid eantisicnsl sules cumtsect, caly, cat that seare wud 
| 36 mectady yoymemte wt £98.60 yar saath eummciag on the fires toy of Qe, 
a | 
" 8. et in yursennse of exif conmytrocy ent ecbeme tho suid Gofum 
tn eatition to cbtatning the cigestures of the piatatiffs to the exid conti! 
al onles, 
Lixevise ceteined their cigsstures to s deed of 

 Qesaribed, veal estate in the om of $2,305. 


more of then es steps in the enid comspivecy end fer the 
"wt Qeceiving the plaintiffs es heretsbefere alleges. 
20. cust theresttar the platstiete conmed their <blightion water 
ek a ck ko mys i oA 


Se a ee ee 


KING DAVID 
COUN@ELLOR-AT. LAW 


1000 GLAVENTH OT. m. Ww 
WASHINGTON 1, @. 


@) 
AliSea Rateryrines, Inc., tm the om ef $1,399.60. Tst said tnctrment is 
yeoeweed eming the lend recerds of the Bucurder of Deets, D. C. in Liber 19660 
at Polio 133, os of April 25, 165. Test yphotosspies of sald lester ent deck 
ef trast arp ctteched harete, 0s plaistiffs’ Inhivete °D ent E°, anf ante s 
pert Berea yy reference. 


22. Flsimsiffs further allege that tt ves aloo disclosed by said 


sqvectigation teat the exié realestate fo the dofentasts, Eric Beer ent 
myer: terve,| st feveslenere enle on 3lst Gry of, July, 1987, tor the bidder's 
price of %1,500.00, anf thet the esid defendants’ trustees executed © trustees 
Que0d to dafuntent, Sylvan Maso et the dizection enf authoristion of 
defentests, Eric Deer ani Myer Morse, on iugast 21, 1%7. That seid deed is 
yecurded ssieng the lend records of the District, in the office of the 
pecorder of Beets, D. C., im Liber 12792 et Polio 371. That = photocopy of 
gaid deed is atteched hereto as plaintiffs’ Exhibit “7” ant mde a pert hereof 
ty reference. 

18. Plaiutiffe further allege thet the said “Allied Xoterprises, Inc., 
vas am inccmpetent ant illegal party named os the crotitor iz sald decd of trust. 

Rncmuss 2% ves © foreign corporation qperating in the said District 
im vinle-.4m of Sections 29-2h1 and 29-907 of the B. C. Cofe, 196) Edition, and 
is now and ves then Cisgmlified to transact business in the District of Columbia. 

Plainhi¢fs farther ellege that the suit “Allied Inter;rises, Inc.” 
414 not qaility to éo business is the Bistrict of Columbia until Ame 3, 

1965, eceurfing to the Reserés of the Offices of the Superintenteat of 
Corporstions, B. C- 

de. Yieiutiffs ellegs thet no notice wes ever given thes as to eny 
Selinquency on any Gpafed trust note or a6 to the penieucy of any foreclosure 
proceedings, esther by the éefentants, trustess or exy of the defentants. 

‘Tnet their enid real property has « market emlue of in excess of 
$26,000.00, vith en encusbesnnce theveon of approximately $3, 5+» .00. 

Test the onid trustess, A. J. Mascetts ent Palyh 0. Veod, vere not 
dupagtial trastecs, thet they vere interested in the note holders and in the 
socured dt, and thet the enit trustess vere vithout yower te erder the ssid 
erumece’ enls, ov to enseute « trustees’ eat, 60 aferessit, in thet the 
gaid trestess vere dicqgmlifies unter lev to act bessuse of their afaressia 


(S)- 

5. sautssctoe eiinge than thn ont Senecianasty ext CS 
transaction es afeatnt, ecmetivate 0 clout on tho sitio of plaistists® 
mit sr, tt epee tet Ae we 
et $15,000.00. | 

wb. sastusssta v-aiinge tat ton oxniene of ten actentenas in se 
Sani ee ee 
tnarect. 

vmerefore, pisintiffe pray as fallove: 


2 set tae trustece’ ale of presions 1985 ~b-strest, HE. E., Ist TO, 


peeve 1069, 00 herein vefere described be Goclarel suid. 
~~ va tao trustens! tent exocstet ca AGIA Sly 1961, Wy A 2. 
mocerta and Paigh 0, wood, trustee, 00 faves Mane, ot the Giseution of 
ecuntante, Erie Year sok Hyer Mores, ve coaselled ent eryenged fren Whe lend 
yecerts of the District of Columbia. 
3. rus te dvd tress cove fren te punts 80 A 3 


maccette ant Taigh 0. Meet, trustess, sovmring Allied Ruterpetase, Ine., 
age. 2, 1566 be declarut void ant expunged fron lend records of the 


District eof Colsbia. 


5. Tat in the alterustive, plaintiffs heve Jeiguet 
Qefentente ant, each of then, in the sm of $25,000.00, with interest ead 
attormays' foes. | 
6. Wien We aces ees “altat anit an Orr 


Go 


Bsteied of Cotatia, i 

outs de drmmece ani Rkhie 5. Suhmese befiag fits daly aaa 
eccurting to Lav éryese ont exy tab they hase send the furagstg Curpiatis 
wy then schearinel ani tant the wasters stated thevets exe town to thn bast 


ie Pp \ ee 


of tauty bandetgy inPuommition ami beliatl. 


UES A. JOMEBGS, and ° 
ROHBIC B. TUBS, his wife 
1526 ~A- Street, B.2. e 
Washington, B.C. A | 

Vs. | 


J. BROWARD DOTCKERAON 
T/A Aliied Enterprizes, Inc. 
1916 Newton Street, ¥N.E. 


ERIC FARR 
7300 Georgia Averue, Nod. 


MIER MORSE 
'SUC Georgia Avenue, W.W. 


CYLVAN L. MA7O 
3636 - loch Strest, N.. 


AU of the foregoing are of 
‘Washington, D.C. 


and 
ALLIED METERFRIZES, Dic. 
(2 carporation) 
4550 Rhode Ieluad Avemue 
BW. Brentwood, Maryland 
Defendants, ani 
Secretary to the Comisaionars, bd 


D.C., Statutary Agent of non- 
resident defendanta e 


AMENDED COMILADST Tc SST-ASIOS FORECLOGURs SALE, TO CANCEL DEEDS, 
YR IOC AED OPSER RECIRG 


Comes nov the platmtifra, Jobm A. Jobuson ani Bobbie B. Johnpon, ty their 
attorney, King David, pursuant to the provisions of Rule 21 of the Federal 
Rules of Civil Procedure, ani with leave of ouurt Sirst had and obtained, file 
their amended complaint, adting “Allied Rsterrizes, Iec-,” 00 7 
os Sollows: 


1. The jurisdiction of the Court is invoked pureant to the provisions of 
| 


| 

The asount in controversy exceeds in value, exclusive of interest and costs, 
the eum af $10,000.00. 

2. Plaiatifrs, Jobn A. Johnson end Robaie B. Jobneon ous defentsats, 


Allied Enterprises, Inc. 


Section 11-521, of the D.C. Code 1907 Miition, 77 Stet. sae, 


KING DAVID 
COUNSELLOR-AT-LAW 


1oa0 ELEVENTH OT. N. WwW. 
WABMINGTON 1, ©. C. 
TELEPHONE 808.4010 


(2). 

3. Plaintiets adapt by reference hereiz all ef the pertinent alligeticns 
agpenring in comst amp above. 

{u) That deteudent, Allied Enterprises, Ins., im @ corporetion organised 
apt existing unter the lave of the state of Maryland, and is sued herein, 0s 
« foreign corporation doing business ia the District of Columbia vithout first 
rogiszetity 35 cegiired by ley, ani ming falee statements ir ite applicsticn 
for Tactiti-ate of kathority filed with the Corporation Division, Recorder of 
Decae, 2.7.,! cc Jue 3, i966, as shell eppenr nore fully heruinafter. 

(e) “lttem R. Merion, Er., is president ant cirectar of the above-named 
someraticn. 

(ce) Cherles 2. wedd, #2 the vice president ani director of the ebove- 
ssmet corroraticn. 

(2) Mloreace 5. Merion. is secretery and director of tbe above-named 
commoretica. 

a. chet nereccfore, to-sit, om or about April 22, 1.66, and for a long 
time price thereto, the plaintiffs vere omers in fee simple of Lot 70 in 


Square 105°) with che ixprowenents thereon mown and described as prenises 1526 + 


he Dtrcet, M.Z., im the District of Columbia. 


Acfentexts Larein, commencing co or about April <1, 1966, and continuing to on 
or about octcter 27, 1M7, within gah District of Columbia and other places to 
the platetifrs winch, the seid defencants herein, wilfully did conspire, 
comtine, ecpfederate end agree together ani vith each other, eat with éefeniants 
mazec in cout three above, ani vith ether jerecns viose names to the 
plaintiffs are presently unknown, to defreud, chest end deceive free boldere 
oni residents of the District of Colimbis, iaclutiog the plaintiffs, by 
exicting fier toe, ty tece;tion, their signatures om a deed of trust and trust 
note in tie ms of 21,3%.6, securel on the above descrived real estate, 
withbost piaintis?s® iowsocge or concent. 

4. Tait st was o pect of ibe sald couspirecy that the said defendants 
vould use the coryorate veil of the “Allied Enterprises, Inc.,” to effectuate 

one camo «6 their purpose in the District of Columhis- 
(a) Tat it ves further yart of the conspizecy that the dafeniente vould, 


KING DAVID 
COUN@ELLOR-AT.LAW 


tose ELAVENTH OT, H.W. 


WAGHINGTON 1, ©. C. 
TELEPHONE 2OO-4410 


. a cash price of $618.00 00," ant the further sun of $397.00 unter the guise 


(3). 


| Recortier of Deeds, B.C., om application fur Certificate of sattnarity to 
i 
| aman beniouee in tte Distrit of Cotmbie catatsinc Shine statment. 


(p) mst it ves © further yest of seit consyizeqy that thay would state 


| dn gate epplicstion thet the seid exrpenation vould treme’ s constrertiiee 


ent. vencteling business, vhen in truth sad fact the corporate business would 
RBI 
furnishing ani equigment, sni to nae as its corporate registered agent, & 
perecn vhose mithorisction they 414 not have. 

7. That in pursuance of the oreroing sonspirecy tte dafcatazts, st the 
acvere. tines anf pleces in the Bistrict ef Columbia end the Stste of 
Maryland, performed certain overt acts to accamplish ths objects, Gesigus, ani 
purposes cf said comspiracy, dmeluiing but not limbbed to the following: 


(2) That in pursuaace of the sald conspitacy the seid deZendant used, ant 


utilise’ to their advantage, conditioasl sales contracts, ae 
ccomicsic: egroment and bom demonstration guarestes,, pargertediy of te 
said “Allied Esterprises, Inc.,” to tntoee, ant G14 intuce the ylaiatiste to 
install in theiy house the fcllowing merchaniice. 
cee Ii Nutone intercom system consisting of AM-FM Radic, Master Funal, 
six senate speakers, five Qrtection, en panic alarm aysten installed at 
“time price atfference.” That photo-copies cf the orcyeiag exe attached beret 
os platati¢te’ extibit A. 
fo) mat tn curmunsce of the mt consrimncy ant acta the and deredant 
sepcesetnt to tne puatusere tht ton out mrebenioe vag ld to tom wae 
sata comtitions) sales contvect, caly, snd that there would be 36 wenthly 
veut wt 40.50 yr mnt comme oth FER yf he 16 
(c) Tans in yerwusace cf said conspiracy ani echene the said defuntant, to 
witivicn to obtaining the signatures of the plaintiffs to the seid contitionsl | 
sales comtrect, freufulently, and vitbout the knowledge eal consent of 
pleiatiffs, Ltpeviee chteined thetr cigmtures to a deci of trust secured on 
the above described ree) estate in the sum of $1,399.60 | 
SRST EE en ee 
aia the ecte and things hereinafter alleged ami ell of such acts ent things 
vere participated in ant fous ty all of the defeatants or by ote or more of 


them aa atema in the anata ernment rare amt fee the verrenae af depveniine anA 
i 


®). 
and deceiving the plaintiffs ao heretsbefere alleget- 
fe) Sent thovenfter the plaiatiffs ssmmed their chiigetion water the enid | 


sess ecatoule sad vag to mae the mcathly payouts poovtded therein, tat C6 
| 


Septexber, 1967- 
Ce) samt tm purmmmce of the soit conspiracy the Gefentant practice Ce 
eras! co tie plaististe ty the wpe of the said corporetiwrt} ani st © Sine 
\ 


mee tae sai corpuation ws Dit Lisemani to do business in the District of A 


ig) chet thereafter, ao dum 5, 21906, and in fertherence of the exié 
ccmspisucy te dafentent 2: file eyplication far Cercitionte of Aaherity % 
qrenenct a “constructice ani remnialing” bunizess in the Bistrict of Colmiit, ; 
wet thareia state that t vould commmace to tomnsnct veniness in euid BACriAS ran 
“es noun ea Liemmee 1s cpeeized,” wasn in truth and in fact the eaid Corre” 
cice wes dicing uliomect business in enid Distrist on April Zl, 1966, es 

eciammced ty the allegsticns appearing in pamgreyh (a) sow. 

(a) cine in rurtberence of eaid conspisecy the Gefenient stated in saiil 
pplication far exthority that tae mame of the corpenstion's regieterel SOS 
ves “J. Bomsd Dickerson,” 1515 Hevten St-, 5.3., Washington, D.C., vben in 
uct ant treth the ensé J. Towart Dickerson bad never consent! to be the ealil 
megimared agent, ani nad no knouledgn of the use of bie rane ae cb: 

(2) That thereafter on June 3, 16, tae totentert cbtained licenses for 
sie anid carporecion to tomnecst 0 Tecnatruction aut resnieliae business © 12 
che exia District, wat tant aniA Memes var wasented in Ayr? 1967. 

6. Viniatitte allege that as 0 result of the foregoing consyirecy sail Che 


wert acta im furtherance terect tiny vere emased, without tneir Kaowlelg? of 


seasent, to eavorse 0 Goal of trust and note sovured on their eeid reel O¥tSt®- 
met vitnest thats knowledge the aatentant, couscd the said cami of \rust end 
mote to be fereciceet ant they said reui estate to be ecld at enseion te 


defendants, Bric Dear, Wyer soves and Sylva 1. Meso, om daly 31, 1967, ond 


} 6). | 
| a tousvens* dont ccomaying title to onld real catate to said cafeatenhs oo 
| pagast St, 1967. 21 to the compensatory damages of the plaiutif?s in the 
“as of 95,000.00 cat peat deangpe tan em af $200en820 
Vaerofire, plaintifts Gourd gaigamat ageing: the Gxtuminnte, oat cach of 
' quam, for emmpenentery Gomngee, in the ou of $85,000.00 besséee exes. 
i Wmerefere, Flaintiffe damn’ Juiguent aguiaet the defentasts, and onch of 
them, for veritive demces in the cum of $200,000.00, besides costs. 


Zing avid 
Attermay for Plaimtifce 


This is to certify that a cayy of the foregoing Amomied Complaint, was 

\ patlea postage prepaid to Berman Miller, Eeq., Attormny Yor Defeatante, Am 
hth Streat, W.W., Sashington, D.C., this day of He 208, Recnardt 
SolLiat, Yey., M7 18th Strect, N.t!., Washington, 3.C. 


KING DAVID 
COUNSELLOA-AT.LAW 


1000 BLRVENTN OT. MH. Ww. 
WASHINGTON 1. ©. Cc. 
TRLAPHONE 808-4410 


Complaint, appearance 

Summons, copies (4) and copies (4) of 

Complaint issued $3 ser 9/23; #1 ser 9/25; 

# MF 9/22 filed 
Motion for Preliminary Injunction; P&A's filed 


Answer of deft #2 to complaint; c/m 10/4/67; 
appearance of Leonard C. Collins. filed 


Ansewer of deft #3 to complaint; c/m 10/4/67; 
appearance of Leonard C. Collins. filed 


Summons, copy (1) and copy (1) of complaint 
issued for deft # 


filed 
served 11/2/67 


Affidavit of plaintiffs in support of 
application for temporary restraining order; 
exhibits (3) filed 


Certificate of plaintigfs of notification to 
Berman Miller re: temporary restraining order. filed 


Application for temporary restraining order; 
denied (fiat) (N) McGuire, J. 


Ansver of deft #4 to complaint; counterclaim; 
cross claim vs defts filea 
#1,2,% 3; ¢/m 11/15/67. 


Interrogatories of deft. Sylvan Mazo to 
plaintiff; c/m 11/17/67 filed 


Answer of pltffs. to interrogatories of deft. 
$4; c/m 12/6/67 filed 


FPindlings of Fact, Conclusions of Law and 
Order denying motion for a preliminary injunc- 
tion. (n) Sirica, J. 


Motion of plaintiffs to add party defendants ; 
exhibit; c/m 2-2-68 H.C. filed 


Motion of deft. #4 for summary judgment; 
Statement: P &A; c/m 2-1-68; M.C. filed 
Response of defts 2 &3 to motion for 


summary judgment; c/m 2-2-68 


| 

| 

| 

| 

filed 

| 

Points and Authorities of defts in opposi+ 

tion to motion to add third party defts: | 

c/m 2-5-68 ‘filed 

Points and Authorities of deft #% in opposi- 

tion to motion to add parties: c/m 2-12-68; 

app of herman Miller | filed 
| 

Memorandum of Points and Authorities of pltffs 

in opposition to motion for summary judgment; 


c/m 2-19-68 filed 


| 
| 
Reply of Pltffs to opposition of deft to motion 

to ass parties defts c/m 2-19-68 filed 


| 
Affidavit of deft # | ttlea 


| 

Recommendation granting motion to permit filing 
an amended complaint within two weeks to name 
as an added party defendant Allied Enterprises, 
Inc., a corporation; denying motion with respect 
to other individuals. See Recommendation for 
details. AC/N 

Assistant Pretrial Examiner, 


Amended Complaint; Jury Demand; c/m 3-22-68. 


Answer of defts 2&3 to amended complaint; | 
c/m 3-23-68. 
| 
Motion of deft #4 for summary j nt asi to 
amended complaint; c/m 3-25-68; M/C filed 


Answer, counterclaim and cross-claim of deft 
#4 to amended complaint; c/m 3/25/68 filed 


Points and Authorities in opposition to motion 
of deft Mazo for summary judgment; c/m 4-2-68 filed 
| 


Order granting motion of defendant Sylvan L 

Mazo for summary judgment; dismissing with 

prejudice. (N) Micro 4-12-68 Curran, C.J. 
| 
| 

Notice of appeal by plaintiff from order of 

4/11/68 copies mailed to Herman Miller and 


filed 


z 
A 
i 
B 
8 
$ 
3) 
re) 


Deposit 


Record on Appeal delivered to USCA 


by King David $2.25. 


filed 


Receipt from USCA for Original Record. 


CERTIFICATE OF SERVICE 
I hereby certify that a copy of the foregoing attached amended 


complaint of the Plaintiff, wes mailed, postage prepaid, to Herman Miller, 


Esquire, Attorney for Defendants, 421 4th Street, N.W., Washington, D.C., 
this day of July, 1968, and Leonard Collins, Esquire, 917 15th Street, 


N.W., Washington, D.C. 


NOTICE OF APPEAL 


Notice is berety given this 3rd day of July, 1968, that Jobn A. 
Johnson, and Roddie EB. Johnson, plaintiffs, hereby appeals to the 
United States Court of Appeals for the District of Columbia from the 
jodgeent of this Court entered on the 1ith day of April, 1966 in favor 


of Sylvan L. Mazo, defendant against said plaintiffs. 


King David 
Attorney for Plaintiff 


1938 11th Street, N.W. 
Washington, D.C. 
CO 5-4410 


Certificate of Service 


I hereby certify that a copy of the foregoing was 
| 


mailed, postage prepaid, to Herman Miller, Esquire, Attorney 
for Defendants, 421 4th Street, N.W., Washington, D.C., this 


aay of July, 1968, and Leonard Collins, Esquire, 917 15th 


Street, N.W., Washington, D.C. 
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IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 22,005 


JOHN A. JOHNSON, et al. 
Vv. 


SYLVAN L. MAZO 


ON APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


SUPPLEMENTARY BRIEF FOR APPELLANTS 


ISSUE PRESENTED 


Whether the trial court, in granting the motion 


of one defendant for summary judgment, errer i 


that there was no disputed issue of material f, 


SUMMARY OF THE CASE 


This case is one of many which resul 
fraudulent home improvement "epidemic" which s 
the Washington area in the spring of 1966. 


relates to one aspect of an action brought by 


Johnson to regain ownership of their home, whi 


as @ result of a foreclosure of a second deed 


mn ruling 


act. 


ted from the 
pread through 


This appeal 


Mr. and Mrs. 
ch was lost 


of trust. 


The deed of trust and the note allegedly secured thereby 


were fraudulently obtained in that the Johnsons did not 


knowingly execute either document. Appellee, 
purchased the Serene y home in connection wit 
1 


closure sale, secured a summary judgment in 


Mazo, who 


h the fore- 
District Court 


1/ Mazo's pleadings allege that he bid and purchased at 


The foreclosure sale. (App. 10, 26, 32.) Howe 
deed recorded at the District of Columbia Reco 
Deeds' Office indicates that the trustees made 
over to Mazo at the request of Baer and Morse, 
held the note and who appear to have made the 
purchase at the foreclosure sale. 


ver, the 
rder of 
the deed 
who had 
actual 


dismissing the case with prejudice insofar as it applied 
to hin. ‘1 ropriety of this summary judgment is the 
sole issue presented here. This Court has jurisdiction 


under 28 U.S.c. § 1291. Notice of appeal was timely filed. 


STATEMENT OF THE CASE 


The amended complaint alleges that in April, 
1966, appellants, Mr. and Mrs. Johnson, purchased a home 
intercom and burglar alarm system from Allied Enterprizes, 
Inc., a defendant below. They signed a conditional sales 
contract, agreeing to pay $618.00 for the system, $374.00 
for its installation, and a time price charge of $397.60, 
for a total of $1,389.60, payable in 36 monthly installments 
of $38.50 cach. (App. 4, 37.) 

The complaint alleges further that four days later, 
on April 25, 1966, without the knowledge of the Johnsons, 
a second deed of trust on their home was entered in the 
Iand Records of the District of Columbia. The deed named 
Ralph Weed end &£. J. Mascetta as trustees and recited that 
4t secured a promissory note in the amount of $1,389.60, 


pahable to Allied Enterprizes, Inc. in 36 monthly install- 


ments of $38.60 each. (App. 5.) Although the deed of trust 


and the ipromissory note purport to have been acknowledged 
before a Prince Georges County notary public, the Johnsons 


stated in their answers to Mazo's interrogatories that they 


-3- 


had never appeared before a notary public to acknowledge 

their signatures on these instruments, and that they had 

not knowingly executed them. (App. 21.) | 
The first indication to the Johnsons that their 

ownership of their home was threatened came on September 

6, 1967, when they received a 30-day notice to quit their 

home, signed by appellee Mazo's lawyer. Mazo claimed title 

by reason of a foreclosure sale on July 31, 1967, held at 

the request of defendants Baer and Morse, owners of the 

fraudulently obtained note. The Johnsons' home was pur- 

chased at the foreclosure sale for $1,500, subject to a 

$3,544.00 balance outstanding on a first deed of trust. 

(App. 6-7.) According to the sworn complaint the fair market 

value of the house is $18,000. (App. 7.) 
The Johnsons filed the complaint in this action 

in District Court on September 22, 1967. Beforé service 

of process had been completed on all defendants, Mazo sought 

possession of the house in an action in the Landlord and 

Tenant Branch of the Court of General Session. The Johnsons 

did not receive the summons in that action and therefore 

did not appear. A default judgment was entered which Judge 

Malloy refused to set aside at a subsequent hearing. This 

judgment is waiting argument on appeal vefore the District 

of Columbia Court of Appeals. (See Affidavit of Defendants 


| 
in Support of Temporary Restraining Order, and Exhibits 


Appended Thereto.) 
| 


Mazo moved for summary judgment here to dismiss 
the case against him, alleging that he was an innocent 
purchaser for value against whom the Johnsons had no cause 
of action. Judge Curran granted this motion for summary 


judgment, dismissing the case with regard to Mazo on 


I. SUMMARY JUDGMENT 
SHOULD NOT HAVE 
BEEN GRANTED. 


Te 22 


\It is axioratie that summary judgment may not be 
granted unless "there is no genuine issue as to any material 
fact" and the moving party is entitled to judgment as a 
matter of law. Fed. R. Civ. P. 56(c). 

'Moreover, the burden is on the moving party to 
demonstrate the absence of any genuine issue of material 
fact, and "dousts . . . are to be resolved against the grant- 
ing of summary judgment." Dewey v. Clark, 86 U.S. App. D.C. 
137, 143, 160 F.2d 766, 772 (1950). As the Supreme Court 
has stated, "the purpose of the rule is not to cut litigants 
off from their right of trial by jury 4f they really have 


issues to try." Sartor v. Arkansas Nat. Gas Corp., 321 


U.S. 620, 627 (1944); see 6 Moore, Federal Practice 
q 56.15[3], at 2339 (2d ed. 1965). 


| 
An important factual issue in this case is 

whether the Johnsons knowingly executed the deed of trust 
upon. which Mazo's title rests. If they did not the deed 
of trust was ineffective to confer title upon the trustees, 
and the trustees accordingly could not confer title upon 
Mazo even if he were a bona fide purchaser. Holmes Vv. 
Jones, 120 U.S. App. D.C. 19, 343 F.2d 301 (1965); Millrose 
Corp. v. Brent, 106 U.S. App. D.C. 242, 271 F. 2d 508 (1959); 
see 3 American Law of Property § 12,58, at oe (Casner 


ed. 1952). | 
Mazo, in his moving papers, claimed that the 
Johnsons admitted executing the second trust deed. (App. 
27, 30.) What the Johnsons "admitted," however, was that 
4f they did execute the trust deed they did not do so 
knowingly. Thus, in their sworn complaint, they allege 
that the defendants obtained their signatures on the trust 
deed "without plaintiffs! knowledge or consent.” (App. 
3, 35.) The moving papers point out that Mr. Johnson 
testified on this very point in a companion action in Land- 
lord and Tenant Court. (App. 27.) Again, however, the 
testimony is squarely against Mazo's position: 

"(Q) [By counsel for Mazo] I show you your 
motion that has been filed in this case entitled 
‘Motion to Vacate Judgment,' did you Bat this 
over before it was filed? 


(aA) Yes, I did. 


(Q) Look at the complaint I showed you. 
Look at Paragraph No. 5. 


* * * * 


(Q) Is Paragraph 5 correct in the complaint ? 


(A) The last phrase of this paragraph which 
says, ‘Without plaintiffs' knowledge and consent.' 
If we signed ea Deed of Trust, we have no knowledge 
of it. 


* * * * 


'"(Q) [By counsel for the Johnsons] As pointed 
out by Mr. Miller, you never signed a Deed of Trust, 
you meant by that that you never knowingly signed 
@ Deed of Trust? 


(A) Correct.” (Tr. 15, 17.) 

The defendants have denied the Johnsons! allegation 
thet they did not kmowingly execute the second deed of 
trust. This Court has said: 


"[wle emphasize the duty imposed on the trial 
court on a motion for summary judgment, and on this 
court upon review of such a motion, of requiring 
that the movant meet the burden of clearly demons- 
trating that there 4s no material issue of fact 
and that he is entitled to judgment as a matter 
of law. Accordingly, '. -- @ party opposing 
summary judgment is entitled to the benefit of 
all favorable inferences that may reasonably be 
drawn from the evidence for the purpose of 
defeating summary judgment.'"2/ 


' The asserted fraudulence of the note and deed of 
trust clearly remains a disputed issue of material fact in 


this case. It is an issue which is ripe for trial, and 


2/ Semaan v. Mumford, 118 U.S. App- D.C. 282, 283, 335 
¥.2a 704, 705 (1964). 


should not be disposed of against the plaintiffs on sum- 
mary judgment. 
At the summary judgment hearing, Mazo's counsel 


argued on the basis of the conclusionary statement that 
Mazo had acquired title as an innocent oyrcaaties for value. 
(app. 51, 53.) This would not entitle him to| judgment as 
a matter of law since even an innocent purchaser cannot 
receive good title under a deed of trust executed without 
the knowledge of the alleged transferor. Holmes v. Jones, 
120 U.S. App. D.C. 19, 343 F.2d 301 (1965); Millrose Corp. 
v. Brent, 106 U.S. App. D.C. 242, 271 F.2d 508 (1959). 


Mazo, a professional buyer, seller and lessor of 
real property in the District of Columbia purchased prop- 
erty worth $18,000 for a little more than $5000, or for 


3 
less than one-third of its value. (App. 6, 7-) He 


clearly knew or should have known the value of the property 


he purchased. This Court has found a bargain even less 
favorable to the purchaser to "constitute a badge of fraud" 


which requires the purchaser to inquire about the circum- 


stances behind his transaction and to overcome @ presumption 
that he is not an innocent purchaser. Hill v. Hawes, 79 


U.S. App. D.C. 168, 169, 144 F.2a 511, 512 (1944). 


/ Mazo can also be said to have purchased an equity 
nterest of approximately $15,000 for $1,500} or approxi- 
mately 10 percent of its value. 


=u 


Since Mezo cannot claim the status of an innocent 
purchaser for value, his title to the property is subject 
to any other Gefenses which diligent inquiry might have 
indicated, in the event that the Johnsons were not to 
prevail at trial on their claim that the deed of trust was 


void because it was executed without their knowledge or 


consent. 


THE COMPLAINT AND AMENDED 
COMPLAINT ARE SUFFICIENTLY SPECIFIC. 


Mezo's moving papers claim that the complaint 
Goes not sufficiently specify the details of the alleged 
fraud, and therefore does not comply with the Fed. R. Civ. 
P. 9(b) recuirement that "the circumstances constituting 
fraud or mist2exe shall be stated with particularity." This 
is said to result in 2 failure to state a cause of action 
against Mazo. (App. 25, 26-3.) 

None of the other defendants who are alleged to 
have participated in the fraudulent conspiracy have raised 
this point, which would, in any event, have been more ap- 


propriate as a motion to dismiss under Fed. R. Civ. P. 


4/ For example, the holders of the note might be found 
not to have the status of holders in due course. See 
Mutual Home Dealers Corp. v. Alves, N.Y. Sup. Ct., App. 
Div., 2d Dept., 2U.C.C. Reporter 726 (1965). 
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5/ 
12(b)(6). A complaint's alleged defects should be raised 


in a responsive pleading, not on a motion for summary 

judgment after defendant has answered and propounded inter- 

rogatories which plaintiffs have answered. | 
In any event, the contention that the complaint 

fails to satisfy Fed. R. Civ. P. 9(b) is not |valid. Plaintiffs 

complaint recites in extensive detail the circumstances of 


their purchase from Allied and all of the other details of 


which they have knowledge. Their answers to interrogatories 
(App. 19-24) state the facts of which they have knowledge. 
The details of how their signatures were fraudulently obtained 
are better known to those who perpetrated the fraud than to 
their victims. The complaint is sufficiently specific to 
inform defendants of the basis of the complaint and of the 
relief sought. | 

This Court held, in considering a motion to 
dismiss based, inter alia, on Fed. R. Civ. Pl. 9(b) that 
"a complaint should be viewed in the light most favorable 
to the plaintiff. Complaints should be tested by their 
substance and by the reasonable inferences which can be 


drawn from them rather than by the nicety of their ex- 


pression." Machado v. McGrath, 90 U.S. App.| D.C. 70; 


5/ If movant were to prevail on a motion to dismiss on 
This ground, the dismissal would be without iprejudice 

and complainant would be permitted to amend his complaint 
under Fed. R. Civ. P. 15(a). | 
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72, 193 F.2a 706, 708 (1951), cert. denied 342 U.S. 9h8 


(1952). A complaint which recited that the removal of 
certain equipment from a bowling alley was part of a 
willful scheme or conspiracy constituting a tortious inter- 
ference with contract was held to comply with Fed. R. Civ. 
P. 9(b), which required the reversal of summary judgments 
previously granted for the defendants. Brunswick Corp. 
v. Vineberg, 370 F.2d 605 (5th Cir. 1967). 

The allegations of fraud in the complaint here- 
in are sufficiently specific, and certainly state a claim 
upon which relief can be granted." Fed. R. Civ. P. 12(b)(6). 


CONCLUSION 


The complaint against Mazo should not have been 
Gismissed with prejudice on his motion for summary judgment, 
This Court should reverse the decision below and order the 
case to proceed in the District Court, with Mazo as &@ 
co-defendant. 

Réspectfully submitted, 
JOHN VANDERSTAR 
CARYL TERRY 
701 Union Trust Bldg. 
Washington, D.C. 20005 
737-5900 
Attorneys for Appellants 
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JOHN A. JOHNSON, and . 
ROBBIE E. JOHNSON, his wife, * 
1526 -A- Street, N. E. 
Washington, D. C. Ww 


| 
| 
UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 
| 
| 
| 
| 
| 
| 
| 


PLAINTIFFS | 
| 

vs. CIVIL ACTION NO. 2458-67 
| 


J. HOWARD DICKERSON a 
T/A Allied Enterprizes, Inc. 
1916 Newton Street, N. E. - * 
| 
RALPH O. WEED c/o*Allstate Credit Company 
1111 Massachusetts Avenue, N W. 

* 
ERIC BAER 
7600 Georgia Avenue, N. W. * 


MYER MORSE a 
7600 Georgia Avenue, N. W. 


SYLVAN L. MAZO 
3636 -16th Street, N. W. 


ALL OF WASHINGTON, D. C. 
DEFENDANTS 


COMPLAINT TO SET-ASIDE FORECLOSURE SALE, TO CANCEL DEEDS, FOR 


ENSUNCTIONSANDSO TEER ORS 02 toenail ee 


1. The jurisdiction of the Court is invoked pursuant 
to the provision of Section 11-521, of the D.C. Code 1967 
Edition, 77 Stat. 482. 

The amount in controversy exceeds in value, exclusive 


| 
of interest and costs, the sum of $10,000.00, 
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2. The plaintiffs, John A. Johnson and Robbie E. 
gohnson, are husband and wife, citizens of the United States 
and residents of the District of Columbia. The plaintiffs 
orins this action in their own right as owners of certain 
real estate situate in the District of Columbia, as shell 
more fully eppear hereinafter. 

gefendant, J. Howard Dickerson is registered 
as the registered agent of Allied Enteprizes, Inc.;, in the 
District of Coluxbie, but in truth and fact, he is the person 


who has registered the above corporation to do business in 


the District of Columbia on June 3, 1966, with no intention 


of complying with the corporate laws of the District of 
Columbia, and who on April 15, 1967, failed to file its 
annual report, causing said corporation to become delinquent 
ana barred from doing further business in the District of 
Columbia, and said defendant is sued herein as the "alter 
ergo” of said corporation. 

Defendants, A. J- Mascetta and Ralph 0. weed, are named 
as trustees under the deed of trust in question, and as such 
failed to perform or render that impartial service required 
of such trustees by law, 2s shall appear more fully hereinafter. 

Defendants, Eric Baer, Myer More and Sylvan L. Mazo, 
are parties to a scheme to violate Section 26-601 of the 
D.C. Code, 1961 Edition, and are engaged in business in the 


District of Columbia in lending money at rates of in excess 
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of six per centum per annum without first having secured a 
license therefor, and are sued herein as the holder of the 
deed of trust note, and as the purchasers of the real estate 
at foreclosure, as shall appear more fully hereinafter. 


4. That heretofore, to-wit, on or about April 21, 
| 


1966, and for a long time prior thereto, the plaintiffs were 
owners in fee simple of Lot 70 in Square 1069, with the 
improvements thereon known and described as premises 1526 
-A-Street, N. E., in the District of Columbia. 


5. That while they were so seized of said real 


and 
estate, the defendants herein conspired together, aqmaliciously 
| 


and wilfully entered into a scheme to defraud and deceive 

the plaintiffs and to deprive them of their money and property, 
and formed the deliverate design and purpose to obtain from 
the plaintiffs, by deception, their signatures on a deed of 
trust in the sum of $1,389.60, secured on the above described 


real property, without plaintiffs' knowledge or consent. 


6. That in pursuance of the said conspiracy the 
said defendants used, and utilized to their advantage; 
conditional sales contracts, representative's commission 
agreement and bonus demonstration guarantee, purportedly of 
the said "Allied Enterprizes, Inc.", to induce , and did induce 
the plaintiffs to install in their home the following 


merchandise: 


“One NW Nutone intercom system consisting of 
AM-FM Radio, Master panel, six remote speakers, fire 


detection; and panic alarm system installed at:" 


@ cash 
ice of $518.00, and with the added usurious exactions of 
form "installation charge", and the further. 


.00 under the quise of. "time price difference”. 


plaintiffs' exhibit A. 


'7. That in pursuance of the said conspiracy and 


the said merchandise was sold to them under said conditional 
sales contract, only, and that there would be 36 monthly 
payments at $38.60 per month commencing on the first day of 
June, 1966. 

8. That in pursuance of said conspiracy and scheme 
the said defendants in addition to obtaining the signatures 
£ the plaintiffs to the said conditional sales, fraudulently, 


and without the knowledge and consent of plaintiffs, likewise 


obtained their signatures to a deed of trust secured on the 


above described real estate in the sum of $1,389.60. 

9. That in pursurance of the said conspiracy and 
scheme the said defendants did the acts and things herein- 
after alleged and all of such acts and things were participated 
in and done by all of the defendants or by one or more of 
them as steps in the said conspiracy and for the purpose of 


defrauding and deceiving the plaintiffs as hereinbefore alleged, 
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10. That thereafter the plaintiffs) assumed their 
obligation under the said sales contract and began to make 
the monthly payments provided therein, but did not know and 
had no reason to suspect that their said reall property was 
invovled in the said transaction in any manner whatever, 
until the 6th day of September, 1967. 

ll. Plaintiffs alleged that on the) 6th day of 
September, 1967, they received a letter from the defendant, 
Sylvan Mazo, through Attorney Herman Miller, notifying them 
to vacate premises 1526 -A-Street, N. E., at the expiration 
of 30 days from said date. 

That thereupon plaintiffs caused an investigation 
to be made of the matter through Counsel of their choice. 

Plaintiffs allege that said investigation disclosed 
that their signatures were affixed to an instrument described 
as a deed of trust dated April 21, 1966, in which they had 


conveyed their said real estate to defendants) A. J. Mascetta 


and Ralph 0. Weed, trustees, to secure an indebtedness to 


| 
Allied Enterprizes, Inc., in the sum of $1,389.60. That 


said instrument is recorded among the land records of the 
Recorder of Deeds, D. C. in Liber 12600 at Folio 133, as 
of April 25, 1966. That photocopies of said leter and 
deed of trust are attached hereto, as plaintiffs' Exhibits 


"D and E", and amde a part hereof by reference. 
| 
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Plaintiffs further allege that it was also 
was, sold 


disclosed by said investigation that the said real estate/| 


to the defendants, Eric Baer and Myer Morse, at foreclosure 


on 3lst day of July, 1967, for the bidder's price of 


hat the said defendants' trustees executed 


authorization of defendants, Eric Baer and Myer Morse, 
That said deed is recorded among the 
of the District, in the office of the Recorder 
C., in Liber 12792 at Folio 371. That a photo- 
3 Geed is attached hereto as plaintiffs' Exhibit 
Je a part hereof by reference. 
_ Plaintiffs further allege that the said "Allied 
Enterprizes, Inc., was an incompetent and illegal party 
named as the creditor in said deed of trust. 
Because it was a foreign corporation operating in 
the said Districin violation of Sections 29-841 and 29-907 
of the D. C. Code, 1961 Edition, and is now and was then 
disqualified to transact business in the District of Columbia. 
Plaintiffs further allege that the said "Allied 
Enterprizes, Inc.” did not qualify to do business in the 
District of Columbia until June 3, 1966, according to the 
Records of the Office of the Superintendent of Corporation, 
D.C. 


14. Plaintiffs allege that no notic 


given them as to any delinquency on any deeded 


or as to the pendency of any foreclosure proce 


by the defendants, trustees or any of the defe 


e@ was ever 


trust note 


edings, either 
ndants. 


That their said real property has a market value of 


in excess of $18,000.00, with an encumberance 
approximately $3,544.00. 

That the said trustees, A. J. Mascet 
O. Weed, were not impartial trustees, that the 
in the note holders and in the secured debts, 
said trustees were without power to order the 
sale, or to execute a trustees' deed, as afore 


the said trustees were disqualified under law 


thereon of 


ta and Ralph 

y were interested 
lana that the 
said trustees' 


said, in that 


to act because 


of their aforesaid interests and partiality. The aforesaid 


sale was therefore void. 
15. 


and subsequent transaction as aforesaid, const 


Plaintiffs allege that the said 


on the title of plaintiffs' said property, and 
plaintiffs have been damaged to the extent of 
16. 


defendants in these transactions constituted a 


Plaintiffs re-allege that the a 


with intent on the part of the parties thereto 


| foreclosure, 
itute a cloud 
to that extent 
$15,000.00. 
etions of the 

| conspiracy 


to acquire 


for themselves or their agents a valuable parcel of real 
| 


estate at an unfair price to the damages of th 


an illegal sale thereof. 


e plaintiffs by 


aintiffs pray as follows: 


the trustees’ sale of premises 1526 -A- 


Lot 70, Square 1069, as herein before described 


(“2 


the trustees' deed executed on August 31, 


Maseetta and Ralph 0. Weed, trustees, to Sylvan 


we = 


Girection of defendants, Eric Baer and Myer Morse, 


xpunged from the land records of the District 


ange 
anc ©2 


Ralph O. Weed, trustees, securing Allied 
Enterprizes, Inc., on April 21, 1966 be declared void and 


land records of the District of Columbia. 


Theat defendant trustees, A. J. Mascetta and 


weed, be ordered to execute any and all deeds and 


iph 0. 


, with interest and Attorneys’ fees. 


For such other and further relief as to the 


Court may seem just and proper. 


/s/ Jonn A. Johnson 


/3/ Robbie E. Johnson 


[All errors as in original] 
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District of Columbia, ss: 

John A. Johnson and Robbie E. Johnson being first 
duly sworn according to law depose and say that they have 
read the foregoing Complaint by them subscribed and that the 
matters stated therein are true to the best of their know- 


tedge, information and belief. 


/s/ John A. Johnson 
0 A. JOHNSO 


/s/ Robbie E. Johnson 
OBBIE E. JOHN 


Subscribed and sworn to before me this 19th day 
of September, 1967. 


/s/ Billie A. Norris 
Ic, D. 


/s/ King David 

KING VID 

ATTORNEY FOR PLAINTIFFS 
1938 Eleventh Street, N. W. 
Washington, D. C. 

Columbia 5-4410 


UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


SOHN A. JOHNSON, et al 
Plaintiffs 
Civil Action 2458-67 


) 
) 
) 
) 
) 


Defendants  ) 


ANSWER, COUNTERCLAIM AND CROSS-CLAIM OF THE 
DEFENDANT SYLVAN MAZO- 


For an answer by defendant Sylvan Mazo to plaintiffs' 
complaint, this defendant states: 
FIRST DEFENSE 
The complaint fails to state a cause of action as to hin. 
SECOND DEFENSE 
This defendant denies the material allegations of the 
complaint. 
THIRD DEFENSE 
This defendant states he is a purchaser of the property 
at public auction, without any knowledge concerning the tran- 
section between plaintiffs and other defendants, nor was he @ 
party thereto, and he purchased the property in good faith. 
FOURTH DEFENSE 
1. Admitted. 
2. He admits paragraph two except he denies plaintiffs 


are presently the owners of the real estate. 
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3. This defendant has no knowledge of the averments of 


paragraph three, but he demands strict proof thereof. 
4, He 48 willing to admit paragraph four. | 
5. This defendant denies paragraph five. 
6. This defendant has no knowledge concerning paragraph 
six, but if answer is required denies the same._ 
7. He has no knowledge concerning paragraph seven, but 
answer is required he denies the same. 
8. This cefendant has no knowledge concerning paragraph 
eight, but is answer is required he denies the same. 
9 and 10. These defendant states he was not involved in 
the alleged transaction and he has no knowledge thereof, but 


if an answer is required denies the same. 


11. This defendant admits he caused a written 30 days notice 
to be served to plaintiffs, in that the property was duly advertise 
by defendant trustees for sale at public aescion at which sale 
he was the highest and best bidder and became the owner upon re- 
ceiving a trustees' deed. He states the records) at Recorder of 
Deeds shows plaintiffs' deed of trust the said trustees, 

12. This defendant states that said property was bid at the 
sale, and he purchased the interest at said sale and the trustees ' 
deed was executed and delivered to him, upon he] paying the bid 
price and all settlement charges, and he is the owners of said 
property. | 

13. He has no knowledge concerning paragraph thirteen, but 
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4f answer is required he denies the same. He further states the 
said allegations are immaterial. 

1k. This defendant has no imowledge concerning paragraph 
fourteen, Dut he further states such notice is not required, and 
this allegation is immaterial. He denies the remaining allegations 
of paragraph fourteen. 

15. Denied. 


16. Denied. 


WHEREFORE this defendant prays the complaint be dismissed 


as to hin. 
COUNTERCLAIM 
For @ counterclaim by this defendant against the plain- 
tiffs this defendant states he is the owner of the property 
described in the complaint, and on July 31st, 1967 the same was 
foreclosed at nudlic auction and he thereupon became the owner 
and since that time the plaintiffs have been occupying the same 
without payment, and for which from said date he is entitled 
to use and occupancy of said premises to date the plaintiffs 
vacate. That reasonable value of the use and occupancy is the 
sum of $150.00 per month, for which this defendant demands judg- 
ment against plaintiffs at said rate from July 31st, 1967 to date 
they vacate. 
CROSS-CLAIM 
For 2 cross-claim by defendant Mazo, against the other def- 
endants, this defendant states he has no knowledge concerning any 


of the transactions between the plaintiffs and the other defendants 


but as the result of the advertisement for sale at ipublic auction 


he became interested, having no knowledge of the transaction in 
which the note and deed of trust was created, nor aia he participate 
therein nor was he in any way associated with any oF the parties 
in said transaction. 

He states that at the sale of the property he became the pur- 
- ehaser and make settlement thirty days after the date of the said 
sale, during which time the plaintiffs in no way ever complained 
about said sale, but permitted him to change his psotion and make 
settlement and pay the purchase price he agreed to) pay. 

This defendant states that in receipt by him pf the trustees ' 


deed the trustees made covenant of special warranty, and the note 
holder who assigned all interest to him on the basis of good titie 
and upon whom he relied, if the sale is vacated and declared nui] 
and void, then he demands judgment over against the other defendants 
for such sum as he paid to them for said property ‘and all costs and 


expenses in connection with such purchase. 


Zs/ Herman Mier 
Herman Miller 
4e1-kth., Street N. W. 
Attorney for Defendant 
Sylvan ues 


CERTIFICATE OF SERVICE 
Copy mailed to Mr. King David, 1938-llth., Street N/ W., 
Attorney for Plaintiff, and to Mr. Leonard C. Collins, 917-15th. 
Street, N. W., Attorney for the other defendants by U. S. Mail, 


postage prepaid, this 15th., day of November 1967. 


/s/ Herman Miller 
Herman er 


[All errors as in original] 


| 
IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT 
OF COLUMBIA | 


JOHN A. JOHNSON, et al 
Plaintiffs 


v. Civil Action 2458-67 


J. HOWARD DICKERSON, et al 
Defendants  ) 
INTERROGATORIES PROPOUNDED TO PLAINTIFES 

Te defendant Sylvan Mazo propounds the following ae 
atories to the plaintiffs, to be answered by each ofmthem, fully, 
separately and under oath, within 15 days after the service of 
@ copy upon counsel for plaintiffs. 

1. In what manner do you claim the defendants A. J. 
Mescetta and Ralph 0. Weed, trustees failed to perform or render 
impartial services? What services have they failed to render? 

2. Where do you claim defendants Baer, Morse and Mazo con- 
duct money lending business? | 

3. How many transactions have the said defendants Baer, Morse 
and Mazo participated in and over what period of time? 

4. Give the names, addresses, to whom the said defendants 
Bear, Morse and Mazo loaned money in the last three years. 

5. Who do you claim is the owner of the note mentioned 
in paragraph three of the complaint? 

6. How, when and where and under what circumstances do you 


claim defendant Mazo became or is the holder of said note mention- 


ed in paragraph three. 


7. Who eo you claim was the purchaser at said foreclosure? 

8. where either of you, or both present at the foreclosure? 

9. Prior to the foreclosure sale had you ever met or done 
any business with defendant Mazo? 

10. If you were present at the foreclosure sale, did you 
amnounce any objection to the sale? 

22. Where, when and how did the defendants conspire to en~ 
ter into a schere to defraud plaintiffs of their money and pro- 
pery? State all of the facts of which you have personal knowledge? 


12. Were you present when the alleged conspiracy and scheme 


was entered into? 

13. To your personal knowledge what was the exact agreement 
between said defendants? 

34. Howe do you know that defendants Baer, Morse and Mazo 
were engaged in business together? 

15. How do you know that defendants Baer, More and Mazo 
agreed to a scheme to defraud plaintiffs. 

16. Who was present when the pleintiffs signed the deed 
of trust and note, and where was the same signed? 

17. Was the defendant Mazo present, and did he ask the plain- 
tiffs to sign the deed of trust and note? 

18. If you claim defendant Mazo was present, why did you 
state, under oath before Judge Malloy on page 16 and 17 of that 
record that you never met Mr. Mazo, and that you did not know 
that he was connected with Allied? 
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19. What are the facts upon which you make your allegations 
| 


in paragraph five of your complaint ? 


20. State what facts you have personal knowledge wherein 


in paragraph 6 defendant Mazo utilized a conditional sales con- 
tract, representative's commission agreement and bonus document 
as alleged in paragraph six of the complaint? ! 
21. Does Mr. Mazo's name appear on the papers mentioned in 
the next above interrogatory? 
22. Was Mr. Mazo present when these papers were presented 
to you and when you signed them? 
23. Was a copy let with you at time you signed? 
24. what statements did Mr. Mazo make to you when you 
signed the above papers? 
25, Did Mr. Mazo present any papers of any, kind to you 


to sign? | 
26. What are the facts based on your we knowledge 
whereby you connect Mr. Mazo to the allegations made by you in 
paragraph 8 of the complaint? 
27. State all of the acts and things done by Mr. Mazo to 
your personal knowledge, which you claim Mr. Mazo did as alleged 
in paragraph 9. 
28. Why did you wait from July 31st, 1967, the date of 


the foreclosure sale until September 19th.,; 1967 to interpose 
an objection to the foregoing mentioned foreclosure sale. 
29. Have you ever met Mr. Baer or Mr. Morse, and if so, 


when and where did you meet them? 
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30. Set forth in detail and state what proof you have that 
gefendants Baer, Morse, and Mazo had any connection with Allied 
Enterprises, Inc. 

31. What facts to your personal knowledge you you have, and 
what is your proof that A. J. Mascetta and Ralph 0. Weed are int- 
erested in defendant Mazo, and state in detail what such interest 
consists of. 

Can you explain why the address of Allied as alleged by 
1916 Newton Street N. E., defendants Weed is at 1111 
Massechusettts Avermme N. W., Beer and Morse are at 7600 Georgia 
Aveme N. W., and Mazo at 3636-18th., Street N. W., if all these 
parties were all associated in business together? 
/3/ Herman Miller 
Herman Miller 
ke1-4th., Street N. W. 
Attorney for Defendant Mazo 
CERTIFICATE OF SERVICE 
Copy mailed to Mr. King David, 1938-llth., Street N. W.; 
ttorney for Plaintiffs, and Mr. Leonard C. Collins, 917-15th., 


Street N.\W., Attorney for defendants Baer and Morse, by U. S. 


Mail, postage prepaid, this 17th., day of November 1967. 


/s/ Herman Miller 


[All errors as in original] 


UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


JOHN A. JOHNSON, et al. * ! 
PLAINTIFFS * 
vs. * CIVIL ACTION NO. 2458-'67 
J. HOWARD DICKERSON, et al. * : 
DEFENDANTS * 


| 
PLAINTIFFS' ANSWER TO INTERROGATORIES PROPOUNDED BY 
DEFENDANT, SYLVAN MAZO 


2 LV: 

Come now the plaintiffs, by their Attorney, pursuant 

to Rule 33 of the Federal Rules of Civil Procedure, and answer 
| 


separately and fully in writing under oath, the interrogatories 


of defendant, Sylvan Mazo, as follows: | 

1. The Court of Appeals has said and "on several 
occasions pointed out that trustees under such deeds of trust 
should act for the benefit of both parties, borrower as well 
as lender. Trustees should be impartial and above suspicion." 
The trustees herein failed to notify the plaintiffs that the 
alleged deeded trust note was in default. They failed to 
notify the plaintiffs that they would advertise the property 
for foreclosure sale because of default in the installment 
payments provided in said note. They permitted the said 
property with a market value of $18,000.00 to ve sold at 
auction for the sale price of $1,500.00 above a secured first 
deed of trust in the amount of approximately $3,544.00, and 


permitted the trustees’ deed to convey title to Sylvan Mazo 
notwithstanding that the defendants, Baer and Morse were 
the successful didders. 

2. The money lending business of the defendants, 

r, Morse and Mazo is implicit in the conspiracy charged. 
The full extent of this conspiracy rests exclusively within 
the <mowledge of the said gefendants. Cross-examination of 
the said@ defendants will reveal much in furtherance of said 
conspiracy. 

3. The extent of these transactions rests soley 
with said defendants, and those which may appear of record 
are equally accessible to defendant Mazo. 

k. Such knowledge rests best with he possession 
of the defendants. And any such record embodying same is 
available to defendants. 

5. There is no legal owner of said note, since 


plaintiffs never consciously executed any such note. 


6. Pleintiffs, who have no knowledge of ever having 


executed any such note, are unable to say just how the said 
defendant became the owner of the said note, other than in 
furtherance of the conspiracy charged. 

7. The answer lies in the trustees' deed recorded 
among the land records of the District of Columbia in Liber 
12792 at Folio 371. 

8. Plaintiffs had no knowledge of the foreclosure 


and were not present thereat. 
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9. No. He is charged as party to the conspiracy 


charged in the complaint. 

10. The answer to No. 8 above is adopted herein. 

ll. The operative facts are stated in the complaint 
to which defendant, Mazo, has joined issue through the filing 
of his answer thereto. 

12. The plaintiffs are the victims of the conspiracy, 
which they discovered after receiving the letter from defendant 
Mazo, under date of September 6, 1967. | 


13. The averments of the conspiracy are embodied 


in the complaint, to which the defendant has eaamerece as 
aforesaid. 
14, The answer to No. 2 above is adopted herein. 
15. The answer to No. 2 above is adopted herein. 
16. Plaintiffs have no knowledge of ever having 
signed any such deed of trust. They do not know for the 
said reason, who was present. 
Plaintiffs in further answering, state that they 
at no time, ever appeared before any Notary Public for the 
acknowledgement of their alleged signatures on said documents. 
17. Plaintiffs do not know, since they never 
knowingly signed any such documents. | 
18. The answer to No. 17 above is addpted herein. 
19. The facts are implict in the entire proceedings 


culminating in the said defendant's letter dated September 6, 
1967. 


The answer to No. 19 above is adopted herein. 
Those papers are a part of the record herein 


themselves. 
answer to No. 9 above is adopted herein. 
documents constituting plaintiffs' exhibit 
of the complaint was left with plaintiffs. 
answer to No. 9 above is made a part hereof. 
Not personally. 
answer to No. 19 is adopted herein. 
The answer to No. 19 above is adopted herein. 
The reason for the delay was due to the lack of 
knowledge of the foreclosure by plaintiffs. Plaintiffs were 
first put on notice when they received defendant's letter 
dated September 6, 1%7. 
29. Plaintiffs were introduced to defendant, Mazo, 
through his letter dated September 6, 1967. Plaintiffs are 
advised that they are not required to answer as to defendants, 


Morse and Baer. 


30. Allied Enterprize, Inc., was not authorized to 


do business in the District of Columbia eat the time of the 

execution of the documents reflected in plaintiffs said exhibit 

"a" Tt was used as subterfuge for the conspiracy charged and 

to which the defendant, Mazo,is made a party co-conspirator. 
31. The answer to No. 2 above is adopted herein. 


32. (a). Allied was suspended in January of 1967. 


J. Howard Dickerson is its registered agent and 1916 Newton 


Street, N.E. is his address. (b). The remaining addresses 


were utilized because of accessible process. 
| 


/s/ Jon A. Johnson 
J A. JOHNSON 
| 


/s/ Robbie E. gohmgon 
6) = 


District of Columbia, ss: 

John A. Johnson and Robbie E. Johnson being first 
@uly sworn according to law depose and say that they have 
read the foresoing Answer to Interogatories by them subscribed 
and that the matters stated therein are true to the best of 


their knowledge, information and belief. 


/s/ John A. Johnson 


/s/ Robbie E. Johnson 
ROSSIs 5. JOHNSON 


Subseribed amd sworn to before me this 5th day of December, 


1967. 


/s/ Billie A. Norris 
NOTARY PUBLIC, D. C. 


ATTORNEY FOR PLAINTIFFS 
1938 Eleventh Street, N. W.- 
Washington, D.C. 
Columbia 5-4410 
CERTIFICATE OF SERVICE 

‘This 1s to certify that a copy of the foregoing was 
mailed, postage prepaid, to Herman Miller, Esquire, 421 -4th 
Street, N | W., Washington, D. C-, Attorney for defendant Mazo 
and Leonard C. Collins, Esquire, 917 -15th Street, N. W., 
Washington, D. C., Attorney for defendants Baer and Morse, 


this 6th day of December, 1967. 


/3/ King David 
KING D, 
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IN-"HE UNITED STATES DISTRICT “OURT | 
. & THE DISTRICT OF COLUMBL ! 
JOHN A. JOHNSON, et al ) FILED 
Plaintiffs - ) FEB2 1968 

ve | ; ) Civil setae De NS aya 

J. HOWARD DICKSON, et al ) | 
Defendants ) i: 


MOTION OF DEFENDANT SYLVAN L. 
MAZO FOR SU:miIARY sUDGHENS 


Comes now the defendant, Sylvan L. Mazo, by his attor- 
mney, and moves the Court for Summary Judgnent in his favor 


for the reason that the plaintiffs have not asserted any 


genuine issue of fact nor any cause of ee hin. 


For such other and further reason fs wi presented 


QR 
to the Court upon the hearing of 7, ‘motion- 


Weil { 
erman Miller | 
421 - 4 Street, N. W., 
Attorney for Defendant, Maso 


CERTIFICATE OF SERVICE 


ee 


Copy of the foregoing Motion, together with points 
and authorities and points upon which there is no genuine 
issue mailed to Mr, King David, Attorney for the Plaintiffs, 
1938 - 11% Street, N. W., and to Mr. Leonard ¢. Collins, | 
917 + 15% Street, N. W., ecorney for the Defendants, Weed, . 
Baer arate Morse, by U. S. Mail, oy, prepaid, this if aay 
of a 196%. / a 


e ( ‘ Vea cikll 
5 erman Miller | 


' IN THE UNITED STATES DISTRICT COURT 
FOR THES DISTRICT OF COLUMBIA 
JOHN A. JOHNSON, et al 
Plaintiffs 
v. Civil Action No. 2458 - 67 
J. BROWARD DICKSON, et al 
Defendants 
STATEMENT OF POINTS UPON WHICH THERE 
is ENULNS 1 OF FA 
1. ‘That the defendant, Mazo, had no connection with the 
action alleged in the complaint and was not involved until 


the time of the foreclosure conducted by the defendant trus- 


tees on July 31st, 197, under the deed of trust executed by 


the plaintiffs on April 2ist, 1966, recorded among the Land 
Records of the District of Columbia in Liber 12600, Folio 
133. 

2. ‘Although the deed of trust was recorded April 25th, 
1965, and the sale held July 31st, 1967, and the settlement 
of the foreclosure sale, at which this defendant became the 
purchaser, was settled at the Title Company on or about 
August 31st, 1967, and the trustees deed was executed, deli- 
vered and recorded to him. The plaintiffs made no objec- 
tions and filed no action until on or about September 19th, 
1967. 

3. This defendant was not associated with nor knew 
the defendants or Allied nor was he an officer or stockholder 
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of Allied; he is not now or has he ever been in the money 
lending business and he has no connection with Baer and 
Morse and he entered the picture only as a purchaser without 
knowledge of the property, this appears from his answer here- 


tofore filed in this action. 


4, The plaintiffs executed their promissory note and 
| 


the deed of trust under which the foreclosure sale took 
place, which deed of trust is deeded and recorded as afore- 
| 
said and which the plaintiffs admitted executing, The 
| 


admission of such execution being contained in the complaint 


and the excerpts of transcript of testimony given by the 


| 
plaintiff, James A. Johnson, in the District of Columbia Court 
| 
of General Sessions on October 27th, 1967, in L & T No. 
89781 - 67. 


/s/ Herman Miller 

Herman Miller 

401 - 4th Street, N.| W.; 
Attorney for Defendant , Mazo 


[All errors as in original] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 2458 - 67 
J. HOWARD DICKSON, et al 


Defenéants 


POINTS AND AUTHORITIES 


The defendant Mazo in support of the motion for sum- 
mary judgment refers to his answer heretofore made in this 
case. 

Rule 9 (b) of the Federal Rules of Civil Procedure re- 
quires allegations of fraud to be stated with particulars. 
The complaint in this case fails to state such claim with 
particulars especially against this defendant and when con- 
sidered in the light of the interrogatories propounded by 
this defendant to the plaintiffs that the answers given are 
vague, indefinite and ambiguous. Example being interroga- 
tory #2 requesting information as to where Baer and Morse 
and Mazo conduct a money lending business and which is ans- 
wered that such location is implicit in the conspiracy charged, 
which is no answer at all. Interrogatory #3 requests infor- 
mation as to how many money lending transactions Baer and 
Morse and Mazo conducted, answer being that the extent of 
these transactions rests solely with the defendants and ap- 


pear equally accessible to the defendants. In the light of 
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the denial of this by Mazo under oath, this fact is not con- 
troversial and the allegations made appear to be wild, unsup- 
ported statements and the same situation applies with respect 
to Interrogatory #4. The answer to Interrogatory #6 plain- 

tiffs admit they have no knowledge how Mazo became the owner. 
Interrogatory #9 answer is an admission that defendant, Mazo, 
4s unknown to the plaintiffs. Interrogatory # 11 requests 


facts as to when, where and how the defendants conspired to 


| 
defraud the plaintiffs, requesting ell facts and personal 


knowledge to which the plaintiffs replied by reference to the 
averments of the complaint. The defendant Mazo, under oath, 
denied these charges. | 

Interrogatory #12 inquires as to whether the plaintiffs 
were present when the alleged conspiracy and scheme was 
entered into and the reply does not meet the question. In- 
terrogatory #13 asks what was the exact agreement between the 
defendants and reference was made by the plaintiffs to the 
complaint. Interrogatories #14 and #15 were not answered. 

Interrogatory #19 requests facts upon which the allega- 
tions in paragraph 5 of the complaint are based, the reply 


being that the facts are implicit in the entire proceeding. 
No answer is given by the plaintiffs to Interrogatories #20, 
#21, #22, #24, #26, #27, #30, #31 and #32. 
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Attached hereto is the testimony of the plaintiff, John 
A. Johnson, in which he states, under oath, that he did not 
know if defendant Mazo was connected with Allied. 

Paragraph § of the complaint admits the signing of the 
deed of trust and the note. 

In the light of the plaintiffs' failure to meet the 
requirements of Rule 9 aforesaid, no cause of action is 
asserted against the defendant and in that he is an innocent 
party, this defendant's motion for summary judgment should 
be granted. 


/3/ Herman Miller 

erman Miller 

hel - 4th Street, N. W-;s 
Attorney for Defendant, Mazo 


{All errors as in original] 


IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF 
COLUMBIA 


JOHN A. JOHNSON, et al 
Plaintiffs 
Vv. Civil Action 2458-67 
J. HOWARD DICKERSON, et al 
Defendants 
AFFIDAVIT 
DISTRICT OF COLUMBIA, ss: 

Sylvan Mazo first being duly sworn, on oath deposes and 
says he is one of the defendants herein and he makes this af- 
fidavit on his own personal knowledge. | 

He states that prior to July 3lst, 1967 he had no knowledge 
or ever had any dealings with the plaintiffs, and prior thereto 
and to the present time he was never associated with or even knew 
of J. Howard Dickerson, or Allied Enterprises Inc., nor had any 
dealings with them, nor was he, or is he now a member, officer, 
stockholder or director of said Allied Enterprises, Inc. He 
states he is now now, or has he ever been in the business of 
lending money at any rates, with or without a license. He states 
Eric Baer and Myer Morse are in the real estate business with 
their own independent offices at 7600 Georgia Avenue N. W.,; 
and he is not connected or associated with said parties, who 
he is informed operate as a partnership known as | Baer and Morse. 
This affiant further states he is in the business of renting pro- 
perty, and buying and selling such property for his own account 
and he has an independent office at 1400 L Street N. W. and he 
denies and further states he ever was in the business with the said 
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e., He further states he never owned or had any int- 
erest in the deed of trust note described in the complaint. 

He states nis only interest or knowledge in the transac- 
tion was when he learned of the foreclosure sale, he attended 
the same and as a result of such sale he became the purchaser 
of the property paying the bid price at said sale. That after 
his purchase, he ordered title examination and in thirty days 
made settlement, and between the time of his purchase and the 
time when settlement was made the plaintiffs never contacted 


him or made known to him any of the allegations now made by 


them in the complaint. He further states that prior to said 


sale he had no knowledge of the matters and transactions alleged 

by the plaintiffs or was he a party thereto or had any association 

with any of the parties nor @id he in any way participate therein. 
He stated he paid the purchase price in good faith, as an 

Smnocent purchaser without knowledge of any of the prior facts, 

and further states the plaintiffs have never made any tender to him 

of any sums he has paid or for which he became responsible in his 


purchase of the property. 


/3/ Sylvan Mazo 
Suscribed and sworn to before me this 17 day of November, 1967. 


[All errors as in original] 
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SERVE__ 


UNITED STATES DISTRICT COURT OF THE DISTRICT OF COLUMBIA 


JOHN A. JOHNSON, and ~  # 
ROBBIE E. JOHNSON, his wife 

1526 -A- Street, N.E. * 
Washington, D.C. - 


Plaintiffs 
vs. 


J. HOWARD DICKERSON 
T/A Allied Enterprizes, Inc. 
1916 Newton Street, N.E. 


ERIC BAER 
7600 Georgia Avenue, N.W. 


MYER MORSE 
7600 Georgia Avenue, N.W. 


SYLVAN L. MAZO 
3636 - 16th Street, N.W. 


All of the foregoing are 
Washington, D.C. 


and 


ALLIED ENTERPRIZES, INC. 
(a corporation) 

4550 Rhode Island Avenue 
N. Brentwood, Maryland 


Defendants, and 
Secretary to the Commissioners, * 


C., Statutory Agent of non- 
resident defendants * 


AMENDED COMPLAINT TO SET-ASIDE FORECLOSURE SALE 
FO CANCEL DEEDS, FOR INJUNCTION AND OTHER RELIED 
TO CANCEL DEES) ee 


Comes now the plaintiffs, John A. Johnson and Robbie E. 
| 


Johnson, by their attorney, King David, pursuant to the 


provisions of Rule 21 of the Federal Rules of 
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|Givil Procedure, 
| 


and with leave of court first had and obtained, file their 
amended complaint, edding “allied Enterprizes, Inc.," as 
party defendant, 2s follows: 


1. The jurisdiction of the Court is invoked pursuant 


to the provisions of Section 11-521, of the D.C. Code 1967 


Eaition, 77 Stat. 482. 

The amount in controversy exceeds in value, exclusive 
of interest and costs, the sum of $10,000.00. 

2. Plaintiffs, John A. Johnson and Robbie E. Johnson 
sue defendants, Allied Enterprizes, Inc. 

3. Plaintiffs adopt py reference herein all of the 
pertinent alligations appearing in count one above. 

(a) That defendant, Allied Enterprizes, Inc., in a 
corporation organized and existing under the laws of the 
state of Maryland, and is sued herein, as a foreign cor- 
poration doing business in the District of Columbia without 
first registering 2s required by law, and making false state- 
ments in its application for Certificate of Authority filed 
with the Corporation Division, Recorder of Deeds, D.C., 
on June 3, 1966, as shall appear more fully hereinafter. 

(b) William R. Marion, Sr., is president and director 
of the above-named corporation. 

(c) Charles E. Webb, is the vice president and director 


of the above-named corporation. 
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(d) Florence N. Marion, is secretary and director of 
the above-named corporation. 

4. That heretofore, to-wit, on or about April 21, 1966, 
and for a long time prior thereto, the plaintiffs were owners 
in fee simple of Lot 70 in Square 1069, with the improvements 


thereon known and described as premises 1526 -A- Street, 


N.E., in the District of Columbia. 


5. That while the plaintiffs were so seized of the 
| 


gaid real estate, the defendants herein, commencing on or 
about April 21, Re” and continuing to on or about October 
27, 1967, within Gh! District of Columbia and other places 
to the plaintiffs unknown, the said defendants erecting 
wilfully did conspire, combine, confederate and agree together 
and with each other, and with defendants named in count three 
above, and with other persons whose names to the plaintiffs 
are presently unknown, to defraud, cheat and deceive free 
holders and residents of the District of Columbia, including 
the plaintiffs, by exacting from them, by deception, their 
Signatures on a deed of trust and trust note in the sum of 
$1,389.60, securel on the above described real estate, with- 
out plaintiffs' knowledge or consent. 
6. That it was a part of the said conspiracy that the 
said defendants would use the corporate veil of the "Allied 
Enterprizes, Inc.," to effectuate their purpose) in the 
District of Columbia. 


(a) That it was further part of the conspiracy that the 
defendants would, with fraudulent intent prepare and submit 
to the Corporation Division of the Recorder of Deeds, D.C., 
an application for Certificate of Authority to transact 
business in ‘the District of Columbia containing false state- 
ments. 

(>) That it was a further part of said conspiracy that 
they would state in said application that the said corporation 
would transact 2 construction and remodeling business, when 
in truth and fact the corporate business would be that of 


the sale and installation of appliance, materials, household 


furnishing and equipment, and to name as its corporate 


registered agent, a person whose authorization they did not 
have. 

7. That in pursuance of the foregoing conspiracy the 
defendants, at the several times and places in the District 
of Columbia and the State of Maryland, performed certain 
overt acts to accomplish the objects, designs, and purposes 
of said conspiracy, including but not limited to the following: 

(a) That in pursuance of the said conspitacy the said 
defendant used, and utilized to their advantage, conditional 
sales contracts, representative's commission agreement and 
bonus demonstration guarantee, purportedly of the said "Allied 
Enterprizes, Inc.," to induce, and did induce the plaintiffs 
to install in their house the following merchandise. 


One NW Nutone intercom ‘system consisting of AM-FM 
Radio, Master Panel, six remote speakers, fire detection, 
and panic alarm system installed at : "a cash price of 
$618.00," and the further sum of $397.00 under the guise 
"time price difference." That photo-copies of the foregoing 
are attached hereto as plaintiffs' exhibit A. | 


(b) That in pursuance of the said conspiracy and scheme 


| 
the said defendant represented to the plaintiffs that the 


said merchandise was sold to them under said conditional 
sales contract, only, and that there would be 36 monthly 
payments at $38.60 per month commencing on the first day of 
June 1966. | 
(c) That in pursuance of said conspiracy and scheme the 
said defendant, in addition to obtaining the signatures of 
the plaintiffs to the said conditional sales contract, 
fraudulently, and without the knowledge and consent of plaintiffs, 
likewise obtained their signatures to a deed of trust secured 
on the above described real estate in the sum of $1,389.60. 
(ad) That in pursuance of the said conspiracy and scheme 
the said defendant did the acts and things hereinafter alleged 
and all of such acts and things were participated in and done 
by all of the defendants or by one or more of them as steps 
in the said conspiracy and for the purpose of defrauding and 
deceiving the plaintiffs as hereinbefore alleged. 
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(e) That thereafter the plaintiffs assumed their 
obligation under the said sales contract and began to make 
the monthly payments provided therein, but did not know and 
had no reason to suspect that their said real property was 
involved in the said transaction in any manner whatever, 
until the Sth day of September, 1967. 

(£) That in pursuance of the said conspiracy the defendant 
practiced the fraud on the plaintiffs by the use of the said 
corporate veil and at a time when the said corporation was not 
licensed to do business in the District of Columbia, and all 
of the foregoing acts of the defendants were in violation of 
law. 

{g) That thereafter, on June 3, 1966, an in furtherance of 
the said conspiracy the defendant did file application for 
Certificate of Authority to transact a "construction and 
remodeling” business in the District of Columbia, and therein 
state that it would commence to transact business in said 
District "as soon as license is obtained,” when in truth and 


in fact the said corporation was doing unlicensed business 


4n said District on April 21, 1966, as 


evidenced by the allegations appearing in paragraph (a) above. 

(h) That in furtherance of said conspiracy the defendant 
stated in said application for authority that the name of the 
corporation's registered agent was "J. Howard Dickerson," 


1916 Newton St., N.E., Washington, D.C., when in fact and 
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truth the said J. Howard Dickerson had never consented to 
be the said registered agent, and had no knowledge of the 
use of his name as such. | 

(1) That thereafter on June 3, 1966, the defendant 
obtained a license for the said corporation te transact a 
"construction and remodeling business " in the said District, 
but that said license was suspended in April 1967. 

8. Plaintiffs allege that as a result of the foregoing 


conspiracy and the overt acts in furtherance thereof they 
were caused, without their knowledge or consent , to execute 
a deed of trust and note secured on their said real estate. 
That without their knowledge the defendant caused the said 
deed of trust and note to be foreclosed and their said real 
estate to be sold at auction to defendants, Eric Baer, Myer 
Morse and Sylvan L. Mazo, on July 31, 1967, and a trustees’ 
deed conveying title to said real estate to said defendants 
on August 31, 1967. All to the compensatory damages of the 
plaintiffs in the sum of $25,000.00 and punitive damages in 
the sum of $100,000.00. 

Wherefore, plaintiffs demand judgment against the 
defendants, and each of them, for woes damages, in 


the sum of $25,000.00 besides costs. 


Wherefore, Plaintiffs demand judgment against the 
defendants, and each of them, for punitive damages in the 
sum of $100,000.00, besides costs. 


nn ne Enna 


King David 
Attorney for Plaintiffs 


Plaintiffs demand trial by Jury. 


i 


King David 
Attorney for Plaintiffs 
CERTIFICATE OF SERVICE 
This is to certify that a copy of the foregoing Amended 
Complaint, was mailed postage prepaid to Herman Miller, Esq.» 
Attorney for Defendants, 421 4th Street, N.W., Washington, 


D.c., this day of March 1968, and Leonard Collins, Esq., 


917 15th Street, N.W., Washington, D.C. 


King David 

Attorney for Olaintiffs 
1938 llth Street, N.W. 
ea nme D.C. 

co 5-4410 
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UNITED STATES DISTRICT COURT OF THE DISTRICT OF COLUMBIA 


JOHN A JOHNSON, and 

ROBBIE E. JOHNSON, his wife, 
1526 A. Street, N.E. 
Washington, D.C. 


PLAINTIFFS 
vs. 


J. HOWARD DICKERSON 
T/A Allied Enterprises 
1916 Newton Street, N.E. 


RALPH O. WEED 
1111 Massachusetts Avenue, N.W. 
e/o Allstate Credit Company 


ERIC BAER 
7600 Georgia Avenue, N.W. 


SYLVAN L. MAZO 
3636 16th Street, N.W. 


All of the foregoing are of 
Washington, D.C. 


and 


ALLIED ENTERPRISES, INC. 
(a corporation 

4550 Rhode Island Avenue 

N. Brentwood, Maryland 


WILLIAM R. MARION, SR. 
211 Dorset Road 
Laurel, Maryland 


S E, WEBB 
11368 Cherryhill Road 
Beltsville, Maryland 


RLORENCE N. MARION 
211 Dorset Road 
Laurel, Maryland 


DEFENDANTS, and 
Secretary to the Commissioners, 


D.C., Statutory Agent of non- 
resident defendants. 


* 


* 


* 


CIVIL ACTION NO. 2458-67 
| 


PLAINTIFFS ' MEMORANDUM OF POINTS AND AUTHORITIES IN 


i + 
——— 


Prefatory Statement: 

The plaintiffs filed heretofore herein the complaint 
charging the defendants with fraudulent conspiracy resulting 
in the foreclosure sale of their home on August 31, 1967. 

That the pleintiffs had no knowledge of the said foreclosure 
or any of the material facts leading thereto until they 
received a 30 day notice to quit from counsel for the movant, 
on September 6, 1967. That upon receipt of the said 30 days 
notice to quit, these plaintiffs sought advise of counsel, and 
upon engaging the service of counsel, the latter caused an 
investigation of the matter to be made and as a result of said 
investigation the complaint was filed herein. 

That thereafter plaintiffs filed herein their motion to 
add as necessary parties defendants to this action the following: 
Allied Enterprises, Inc. William R. Marion, Charles E. Webb 
and Florence N. Marion. The said motion to add said necessary 
parties is awaiting the determination of this court. 


2. There is no Basis in Law for the Motion for Summary Judgment. 
The United States Supreme Court continuously holds that 


summary procedure should be sparingly used and "where motive 


and intent play leading roles, the proof is largely in the hand 
of the alleged conspirators and hostile witnesses thicken the 
plot. It is only when the witnesses are present and subject to 


eross-examination that their credibility and the weight to be 


given their testimony can be appraised. Trial by Affidavit 

‘4s substitute for trial by Jury which so long has been the 

Hallmark of even hand Justice," Poller vs. Columbia Broad- 

casting Co., 368 U.S. 464, 473 (1962). i 
In a recent 1965 decision of the Supreme Court, in the 

case of "United States vs. Mississippi} 380 U.S. 128, Mr. Justice 

Black said: "As a general ground for dismissal, the District 

Court held that the complaint failed to state claim upon which 

relief could be granted. In considering the correctness of 

this ruling the allegations of the complaint are to be taken 

as true, and indeed the record contains answers |to pre-trial 

interrogatories which indicate that the United States stands 

ready to produce muchiveyidence tending to prove the truth- 

fulness of the complaint." 

3. The Complaint complies fully with Rule 9 of |the Federal 

Rules of Civil Procedure. 
The United States Court of Appeals has stated with clarity 

what constitutes adequate allegations of fraud.| Thus in the 

case of "Machado vs. Me Grath; 90 U.S. App. D.C. 70, 193 

F. 2d 706, Judge Bazelon said: "For the purpose of a motion 

to dismiss, @ complaint should be viewed in the light most 

favorable to the plaintiff. Complaint should be tested by 


their substance and by the reasonable inferences which can 


be drawn from them rather than by the nicety of their ex- 
pression. These principles are especially important when, 


? 
« 
. 
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as in the present case, the sufficiency of the allegations 
is argued for the first time on appeal. Tested by these 
standards we believe that the complaint, although lacking 
in clarity, states a cause of action. It is entirely reasonable 
to read the complaint as alleging that appellant was led by 
the draft board clerk to believe that he was claiming 
exemption as a non-resident alien rather than as a neutral 
alien to whom the citizenship bar applied.” 

In holding the allegations of fraud sufficient in "Brady 
ws. Games," 76 U.S. App. D.C. 47, 108 F. 2d. 754, the court 


said:” An allegation, is an action to set aside as fraudulent 


a transfer by a deceased person, that the deceased "conveyed 


all his property, real and personal to defendant for the 
purpose of defrauding plaintiff and, hindering and delaying 
the collection of the indebtedness." was a sufficient pleading 
of fraud in the transfer; that the circumstances constituting 
fraud could not have been pleaded with greater particularity 
without pleading evidence.” 
4. The Complaint states a valid cause of Action against the 
"Movant" 

In the case of Sambataro vs. Caffo, 57 App. D.C. 260, 
20 F. 2d 276, the evidence disclosed that the appellant 
conducted a shoemaker shop on the leased premises and 
seasonably notified appellees of his election to renew the 


lease. Appellees' agents informed appellant "that there was 
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no necessity for a renewal of said lease, because the release 


renewed itself, by reason of its terms." And after the 


expiration of the original term, appellant continued to pay 
rent as before. Finally appellees notified appellant that 
they desired possession of the premises for thellpurpose of 
conducting a shoe repair place thereon. This was followed 

by a 30 days notice to vacate. Thereupon appellant filed his 
bill, setting out the foregoing facts, and praying that the 
Court enjoin appellees from bringing action, in the Municipal 
Court or elsewhere, for recovery of possession of the premises 
until the expiration of the renewal term peered by the lease. 
A motion to dismiss was filed, for want of equity in the bill, 
and because upon its fact appellant, if entitled to any relief, 
had a plain and adequate remedy at law. The trial Court 
overruled the motion to dismiss, but "peing of the opinion 
that the Municipal Court has jurisdiction under Section 1535¢ 
of the Code, to consider a plea upon equitable grounds , 
concurrently with this Court," stayed the case "to wait the 
action of the Municipal Court, and such plea filed." The 
Court of Appeals held: "That appellant in his bill stated 


a@ cause of action for equitable cognizance in plain, and it is 
equally plain that, if the averments of his pill are supported 

by requisite proof, he will be entitled to a decree for 

specific performances. Why, then, should the Anns court, 

having first acquired jurisdiction, defer action to await the 
bringing of another proceeding in a court of inferior jurisdiction?‘ 
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The opinion was concluded as follows: 

"The decree is reversed, with costs, and the 
cause remaned, with directions to restrain action in the 
Municipal Court, pending final decree in the Court below.” 
Accord: “Capital Apartment Corporation vs. Vassos." 62 App. 
D.C. 136, 65 F. od 482. 


5. Movant's Motion is Moot 


In addition to the authorities cited above, the record 
pe 


herein shows the ndency of plaintiffs' motion to add party 


defendants, and in consequence of such pendency the motion of 


the movant herein is manifestly moot. 


/s/ King David 


KING DAVID 

Attorney for Plaintiffs 
llth Street, N.W. 
Washington, D.C. 
Co-5-4410 


CERTIFICATE OF SERVICE 
This 4s to certify that a copy of the foregoing Memorandum 
of Points <2d Authorities in Opposition to Motion for Summary 
Judgment, was mailed, postage prepaid, to Herman Miller, 
Esquire, 412 4th Street, N.W., and Leonard Collins Esquire, 
917 15th Street, N.W- 


/s/ King David 


KING DAVID 
Attorney for Plaintiffs 
lith Street, N.W. 
Washington, D.C. 
Co-5-4410 
[All errors as in original] 
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UNITED STATES DISTRICT COURT 


FOR THE DISTRICT OF COLUMBIA 


JOHN A JOHNSON, et al., 


Plaintiffs, 
CIVIL ACTION NO: 2458-67 


vs. 


HOWARD DICKSON, et al., 


Defendants. | 


$4 00 00 oe 00 ae 48 08 48 08 ae 8 


Washington, D. C. 


April 2, 1968 
i 
Motion of Defendant Mazo, for Summary Judgment 
| 
came on before the HONORABLE EDWARD M. CURRAN, Chief Judge, 


United States District Court, at 11:15 a.m. | 


| 
APPEARANCES : 


On behalf of the Plaintiffs: 
| 
King David, Esq. 
| 
On behalf of the Defendants: 


Leonard C. Collins, Esq. 
Herman Miller, Esq. 


PROCEEDINGS 


MILLER: I represent the defendant, Your Honoy 
COURT: Who is he? 
MR. MILLER: He is person, Your Honor, who 
urchasea at the foreclosure sale held in July of 1967 -- 
COURT: What is he made a party to this suit 
for then? 
I beg your pardon, Your Honor? 


THE Why is he a party to this suit if he 


— 


s the purchaser of foreclosure sale? 


MR. DAVID: He was made a party because he is 


he one who triec to dispossessess the owner. 


"= COURT: Because he bought it at a foreclosure 


n 
v 
re) 
0 
Ny 


H 
i 
i 


DAVID: Yes, sir; and further than that the 


person who foreclosed had no right to foreclose -~ he had no 


TES 


title. 


sok 


MR. MILLER: Your Honor, we went to the Title 


eee: 


Company anc no claim was made for a period of thirty days after 
lthe foreclosure -- 

MR. DAVID: They have in this case, if the Court 
iplease, a deed of trust which my clients never knew about it, 
Inotarized by a Maryland notary and all the transactions were 


Ihandled in the District of Columbia. These people didn't even 


These people didn't even know there was a deea of trust. They 
bought one of these intercoms for thirteen hundred and 
eighty-nine dollars and when they went to make their second 
payment the people had gone out of business|. The Allied 
Enterprises who started this whole chain of events, never were 


|1egally authorized to do business in the District of Columbia 


lo , consequently, no one who takes title under them has the 


title. 
| 


| 
THE COURT: This is not a motion for a summary 
| judgment, this is a judgment to dismiss, isn't it? 
| 
Oh, this is for Mazo -- a summary judgment? 


| | 
| MR. DAVID: Yes; the same thing. 


| 
| MR. MILLER: So we won't be interrupted, all 
| 

| 


j these things he speaks of we have nothing to do with. His 


|ciient admits that he never met us -- we were strangers to the 


Jentire transaction prior to the foreclosure. We came in a 


bona fide manner; no effort was made for an immediate 

| injunction which could easily have been gotten, because the 

I courts are very liberal about that; we bid on the property and 
we had no knowledge of any of these pre-existing conditions 


that he speaks of. We are an innocent party in which we 


put our money up and after the sale was made there was a 


eriod of thirty days was necessary to search the title. The 
title was searched and thirty days later we settled and after 
the settlement took place then comes us in this picture. 

It seems to me, Your Honor, not only have the 
plaintiffs stopped -- delaying the matter and pwjudicing us 
but they haven't said anything, in any way, that connects us 
with this transaction. 

If we are going to say that matters which do 
not appear of record prior to the time we settled, we are 


bound by, that every person who purchases a piece of property, 


who has nothing to do with pre-existing conditions, would 


never be a holder in due course, so to speak. 

If the Court please, it seems to me if they 
signed these papers and they mew that a landlord and tenant 
case was being applied for after suit had been filed they 
applied for an injunction for the state of proceedings in the 
Court of General Sessions which wes denied, nobodies title. 
would be good. 

His action, Your Honor, is for either a breach 
of contract or fraud and I think that fraud is very inaptly 
stated and they don’t explain exactly, in answer to the 
interrogatories I have propounded, anything that could really 


amount to fraud. His actions against this person who did all 


| these things which we had no connection with; we did not 
even know them, were not interested in them and it seems to 


H me that we bought ‘this property and paid for it and we are 


entitled to have it. | 
MR. DAVID: Mr. Miller states that there was 
no effort in obtaining an injunction. These people had no 
knowledge of any foreclosure -- no notice = ever sent as 
is usually the case although-:-it is not reqhired by law 
but the auctioneer did not even send them a letter. 
Furthermore, the suit that he speaks about in 
the landlord and tenant case -- they never, were served with 
it and, certainly, if they had been served with a “landlord 
and tenant complaint and recognizing it, that would have 


given them notice about the foreclosure. ‘They weren't served 


and a default was taken against them; the iCourt refused to 


set it aside and in that connection there is 2 supersedeas 
bond; a bond in the amount of two thousand dollars. 

These people have owned this house for some 
welve or fourteen years and not giving them any notice it 
certainly is unquestionable to let them take their home, or 
practically take it as there is only a wo or three thousand 


dollar hold on it for thirteen hundred and eighty-nine. dollar 
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for an intercom system which they really didn't need. This 
is really a conspiracy; these people are hand in glove -- 
everybody in it, Mazo, Allied Enterprises -- they all know 
each other -- they all do business together. 

The Supreme Court has ruled on this sort of 
thing and it says that where motive and intent play leading 
foles -- the proof is there, thicker than mud. It is only 
when the witness is present and subject to cross examination 
hat their credibility and the weight to be given their 
testimony can be appraised. This was held in 368 US 464. 

The Supreme Court Spoke on the same point in 
United States vs. Mississippi, 380 US 128, Justice Black -- 
=... - these records contained pretrial interrogatories 
which indicated that the Untied States stand ready to 


produce ... .” The same is here. He has had his answers 


to his interrogatories and there is no right that he has 


to have the case dismissed; it should go to trial on its 
merits. 

The people from whom he claims to have gotten 
title, had no title. Their title was of no value from the 
very start of this whole situation. 

There is no reason why we can't have a trial 


and actually go into every phase of this case which is 
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necessary. 
This is just a means to take somebody's property 
that they had no right. The people said eee had a registered 
agent; the registered agent whose name is names Howard 
Dickerson, never gave them consent to use his name as a 


i registered agent. None of them lived in the District. and 
| 


Jat the time he filed his original motion for a summary 
ieagnente or motion to dismiss, we had pending then, to bring 
n the corporation which motion since has been granted and 

| an amended complaint has been filed. AES Be itself would 


| | 
imake his motion moot. 


| 
THE COURT: Motion is granted. You prepare the 
| 


| proper order. | 


zeeereetereektrt 
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I, Patrine N. Brockmeyer, do hereby certify 
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Upon con saeration of “the notion filed herein by the 
defendant, Sylven L. Hazo, and the pleadings, © fidavits aan 
the opposition of the pone aintiffs ana azgunent thereon by the 
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IN THE 
UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 22,005 


JOHN A. JOHNSON, et al., 
Appellants 


Vv. 


SYLVAN MAZO, 
Appellee. 


APPEAL FROM JUDGMENT OF UNITED STATES DISTRICT COCR 
FOR THE DISTRICT OF COLUMBIA ' 


BRIEF FOR APPELLEE 


STATEMENT OF ISSUES PRESENTED 


1. The first question presented is whether summary judgment 
may be granted where the appellants have merely made formal alle- 
gations of fraud, without alleging the same with particularity as 
required by Rule 9 of the Federal Rules, and where their answers to 
depositions fail to state any facts upon which the conclusions |in the 
conplaint is based, and further, the appellants fail to controverse 
the material facts asserted in appellee’s affidavit? 
| 
| 
| 


eS 5) the Appellee hereby indicates that there were 
dously before this Court under the same or 


no pending cases prev 


Another question presented is whether the appellants may 
have a deed of trust set aside. where no explanation is given as to 
how it was executed. as against the appellee who is an innocent pur- 
chaser and who acted bona fidely. in absence of any showing that 
they were uneducated. unlettered. inexperienced. and none of which 
are claimed by them in their pleadings? 


S$. Another question presented is whether the appellants are 
entitled to equitable relief in absence of any tender on their part to 


do equity? 


APPELLEE'S REPLY TO APPELLANTS’ STATEMENT 
AS A SUMMARY OF THE CASE 


There never was any claim that appellee, Mazo is a person 
engaged in any home improvement business, or in any way associ- 
ated with such a business. And while the initial statement in the 
opening of such summary is not limited, but is made to appear that 
the appellee Mazo was connected with fraudulent home improve- 


- 


ment “epidemic” which is claimed to exist in the District of Colum- 
bia in spring 1966. none of the pleading show, but to the contrary 
it is clear that Mazo has no association with such enterprises, either 
directly or indirectly. His claim, uncontradicted, is that he had no 
Participation of any kind in the transaction dealing with the pro- 
curement, execution or connection with the note and deed of trust 
executed by the appellants. His appearance on the scene comes 
only when the property was advertised and offered for sale, and his 
assertion is that he purchased the property at said sale, without any 
knowledge of any prior fact. The procedure of his obtaining title 
was in no way overcome by the fact that he was a stranger to all 
prior proceedings and dealings. 


COUNTERSTATEMENT OF THE CASE 


Appellee filed his answer to the complaint, which at the 
hearing of the motion was treated also as an answer to the amended 


complaint, asserting the following defenses. 


| 
(1) He was purchaser of the property at public auction, 
without any knowledge concerning the transaction between the 
plaintiffs and the other defendants, nor was he a party to) such 
transaction and he purchased at auction in good faith. 


(2) In answer to the specific paragraphs of the complaint he 
stated in substance that he denied he was party to any conspiracy 
or scheme claimed by the appellants to deprive them of their prop- 
erty, nor did he practice any deception. He stated he had no 
knowledge concerning the contract which appellants executed, nor 
did he make any representations of any kind to appellants. He also 
asserted he had nothing to do with procurement of the execution of 
papers signed by the appellants, nor was he involved in any alleged 
transaction between appellants and the other defendants. He 
admitted he requested his attorney to serve, on September 6, |1967 
a 30 days notice addressed to appellants to quit the premises, in 
that the property was duly advertised by the trustees for sale at 
public auction, at which sale he was the highest and best bidder and 
became the owner on receiving a trustees’ deed after he made full 
settlement and paid the purchase price, at the title company, and 
he purchased the interest at said sale and upon payment of the 
purchase price he became the owner of the property. He further 
stated he had no knowledge concerning the remaining allegations of 
the complaint. He also filed a counterclaim against the appellants 
for reasonable use and occupation of the property by the appellants 
from the date of the sale at rate of $150.00 per month until he 
obtained possession. A cross-claim was filed against the other 
defendants that if the sale is vacated he have judgment over against 


such of the other defendants as may be liable to him for the sums 
paid by him for the property. all costs and expenses (App. 10 thru 
13). 


This appellee propounded interrogatories to plaintiffs, which 
they answered. (App. 15 thru 23.) The general import of the 
answers were to the effect that appellants had no knowledge con- 
cerning the activities of Mazo in this transaction: they were unable 
to state where Mazo conducted a money lending business, did not 
Know how many transactions were made between Mazo and Baer 
and Morse. two of the other defendnats, all of whom were charged 
of conspiring among themselves. did not know how many money 
lending transactions Baer, Morse and Mazo participated in, or to 
what extent. did not know who claimed to be the owner of the 
note they executed. did not know when, how or under what cir- 
cumstances Mazo became the holder of the note as they alleged, did 
not know who became the purchaser at foreclosure sale, admitted 
that prior to the foreclosure sale they had never met appellee, Mazo, 
relied only on their allegations connecting Mazo with their allega- 
tions of a scheme. conspiracy to defraud, but they had no facts 
upon which they based such allegations, nor did they have any per- 
sonal knowledge. claimed they obtained their knowledge concerning 
such scheme and conspiracy only by reason of the fact they received 
the 30 days notice to quit, did not have any personal knowledge, or 
any factual evidence which they could prove of any agreement 
between the defendants as to a conspiracy, did not know in any 
way that ‘Baer. Morse and Mazo were in business together, did not 
have any personal knowledge that defendants Baer, Morse and Mazo 
agreed to scheme to defraud the appellants, could not answer as to 
why they claimed they had no knowledge concerning the execution 
of the note and deed of trust, although they claimed Mazo was a 
party to the alleged scheme, as to why they testified before Judge 
Malloy in D.C. Court of General Sessions they had never met Mazo 


| 
and that they did not know he was connected with Allied, could 


not state any facts upon which they relied in making the allegations 
of paragraph five of the complaint, could not assert any facts upon 
which they based their conclusion regarding the allegations of para- 
graph six wherein they charged Mazo with utilizing their conditional 
contract, representative’s commission agreement and bonus docu- 
ment, could not answer whether Mazo’s name appeared in the 
papers presented to them when they signed, could not state whether 
Mazo was present at the time they signed any papers, could not 
make any statement as to whether Mazo made any statement to 
them when they signed any papers, admitted Mazo did not person- 
ally present any papers to them to sign, could not recite any facts 
on their personal knowledge whereby Mazo was connected. with 
their allegations of paragraph eight wherein they charge the defend- 
ants, including Mazo, of obtaining fraudulently, their signatures to 
the contract, deed of trust and note, could not state any facts based 
on personal knowledge concerning the averments of paragraph nine 
whereby the defendants, including Mazo, wherein they all partici- 
pated in said scheme and conspiracy, could not explain why they 
waited at least from September 6th until the 19th to make any 
objections, refused to answer whether they ever met Baer and Morse, 
refused to answer what proof they had that defendants Baer, Morse 
and Mazo had any connection with Allied Enterprises, Inc., refused 
to answer as to what proof they had that the trustees were inter- 
ested in appellee Mazo, or what their interest may have been, 
refused to state that if the defendants were all associated in business 
together why they all had different business addresses. 


The failure to properly answer said interrogatories and the kind 
of answers made clearly indicates that the appellants had no facts of 
any kind, or any proof, to support their self-serving conclusions set 
forth in the complaint. | 


Mazo’ moved for summary judgment (App. 25) and supported 
this motion with a statement of points on which there was no gen- 
uine issue of fact (App. 26). points and authorities (App. 28, 29 
and 30) and his affidavit which was made on his own personal 
knowledge (App. 31-32). The facts set out in this affidavit WERE 
NOT CONTROVERTED BY THE APPELLANTS. The appellants” 
amended complaint was not supported by any oath. 


The appellee’s. Mazo’s. affidavit in substance stated: Prior to 
July 31. 1967 he had no knowledge. nor did he ever deal with the 
appellants. nor was he. prior thereto, or at the time thereof associ- 
ated with or know J. Howard Dickerson or Allied Enterprises, Inc., 
nor did he have any dealings with them. nor was he a member, offi- 
cer. stockhoider or director of Allied. He expressly stated that he 
was not then. nor had he ever been engaged in the business of 
lending money at any rates, with or without a license: that Baer and 
Morse are in the real estate business with their own offices at 7600 
Georgia Avenue, N.W., where they operate as a partnership between 
them. and that he was not associated, or connected with them. He 
stated on his oath that he is in business of renting property, buying 
and selling for his own account and has his own offices at 1400 L 
Street. N.W.. and he denied he was ever in business with Baer and 
Morse. arid he denied he was ever the owner of, or had any interest 
in the deed of trust or note described in the complaint. He deposed 
that the only interest or knowledge of the transaction concerning 
the foreclosure sale only was when he learned of the sale, and he 
attended! the sale, and as a result he became the purchaser. He 
stated after he purchased he ordered title examination and 30 days 
later he made complete settlement of his purchase, and between the 
time of his purchase and the time of settlement appellants never 
contacted him, or made known to him any of the allegations of the 
complaint, that prior to the sale he had no knowledge of the 


matters alleged or the transactions between the appellants and the 
other defendants, nor was he associated with nor did he participate 
therein. He stated he acted in good faith, as an innocent purchaser 
without knowledge. The appellants never made any tender of any 

kind or any sums he paid or for which he became responsible, 
| 


The Court granted the motion (App. 56). 


SUMMARY OF THE ARGUMENT 


| 
1. The mere unsupported conclusions in the complaint; espe- 


cially when the plaintiffs are given the opportunity of offering a 
tender of the facts they intend to introduce at the trial, by way of 
interrogatories, and failing in this, they further fail to controversy 
any facts set forth in the appellee’s affidavit, entitled the appellee to 
the summary judgment. Ultimate conclusions alleged in the | com- 
plaint unsupported by facts and controverting affidavits are insuffi- 
cient to overcome the entitlement of the granting of such motion. 


2. The undisputed facts, none of which are controverted or 
challenged by the appellants, which clearly show the appellee Mazo 
to be an innocent purchaser at foreclosure sale, and concerning the 
prior transactions are unknown by him, does not bind him tolany 


transactions or dealings between the prior parties. | 


3. The appellants have failed to make any tender of the 
admitted amount of the value received by them. This action being 
in equity to vacate deed, failure to make such tender loses to appel- 
lants the right to equitable relief. 


ARGUMENT 


1. The presentment by the appellants of their original com- 
plaint which was under oath, but their amended complaint is not 
under oath. The amended complaint recites all of the material con- 
tained in the original complaint. Therefore, it is unclear whether 
the recited facts are under oath. However, irrespective of this, the 
appellant was requested to state, under oath, the facts and proof * 
they had. which would support the conclusions alleged in the com- 
plaint and amended complaint, by interrogatories propounded to 
them. This they failed to do, and in their answers, did not set forth 
any facts or proof which they intended to rely upon. Further Mazo, 
the appellee, filed his affidavit which was not controverted by the 
appellants. In Fletcher v. Krise, 73 App. D.C. 266, 120 F.2d 809 
this Court said the following: 

“Appellant also argues that since he was neither 
required nor permitted to file a pleading responsive 
to'appellee’s answer the allegation of his disbarment 
must be taked as denied Rule 8(d) 28 U.S.C.A. This 
argument, however, overlooks the purpose of Rule 
56 which is to dispose of cases where there is no 
genuine issue of fact even though an issue may be 
raised formally by the pleadings. See Moore’s Fede- 
ral Practice 56.01 * * * If in this state of the record, 
appellant had desired to challenge the verity of the 
orders, he might have served and filed opposing affi- 
davits under the express terms of Rule 56(c). His 
inability to do so left the case with no genuine issue 
on this point.” 


Similarly, in our case, the appellants were given the opportun- 
ity of setting forth the facts upon which they relied upon in making 
the formal allegations of the complaint, and they failed to do so, 
and they likewise failed to file any converting affidavit to overcome 


| 

| 
the appellee’s affidavit, the mere conclusions of the complaint did 
not produce any issue of fact. If the appellants are correct, any 
unsupported conclusion of a fact asserted in a complaint, notwith- 
standing affidavits to the contrary would always raise issues of fact 
and summary judgment would never be available. | 


To the same effect see Miller v. Miller, 74 App. D.C. 216, 122 
F.2d 209 (1941). While the Court is not authorized to try the issue, 
it must determine whether there was an issue. From the answers to 
the interrogatories and the absence of a controverting affidavit, the 
Court in our case, determined there was no issue. And where it 
appears from the pleadings, affidavits and depositions or admissions 
there are, as a matter of fact, no genuine issues for trial, such 
motion lies. Christianson v. Gaines, 85 U.S. App. D.C. 15, 174 F.2d 
$34 (1957). In our case it is abundantly clear, and the Court! found 
there was no issue to the effect that the appellee, Mazo, had no 
connection with the transaction prior to the foreclosure, and his 
affidavit was uncontroverted that his first appearance on the scene 
was when he became the successful purchaser at the sale, without 
any knowledge of the prior facts. | 

2. The appellants’ real position is that the deed of trust 5 void 
and cannot confer upon any innocent party any rights derived 
through it. They cite in support of this position, Holmes v. Jones, 
120 U.S. App. D.C. 19, 343 F.2d 301. But the decision in that case 
is geared to the specific facts in that the person who was defrauded 
was an 80 year old woman, which is not present in this case. Here 
the appellants are knowledgeable, and there are no allegations that 
they are unlettered, uneducated or inexperienced. On page 7 of the 
transcript of the proceedings before Judge Malloy. which transcript 
is referred to in appellants’ brief, the male appellant stated he| was 
employed by the District of Columbia Department of Correction at 
the Reformatory at Lorton, Virginia. It can be inferred that in 
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order to obtain such employment he would have to undergo a 
proper examination. Even in Holmes v. Jones, supra, in footnote 3, 
the Court cites American Law of Property. Par. 12.58 at page 303, 
citing Osin v. Johnson. 100 U.S. App. D.C. 230. 243 F.2d 653 
(1957), whére 2 conveyance by a woman of more than average busi- 
ness experience induced by buyer's misrepresentations was held 
voidable rather than void so that subsequent trust deeds conveyed 
to bona fide purchasers were valid, and referred to Comment, 72 
Yale L. J. 1205. 1212-22 (1963). The same claim as made in our 
case. was made in Osin v. Johnson, supra, that the grantor did not 
knowlingly execute and deliver the deed which was claimed to be 
fraudulent, and in which case the trust holders were bona fide pur- 
chasers, without notice. It was held that such holders who acted in 
good faith were preferred to the appellant in that case. Mazo was 
precisely a’ bona fide holder, acting in good faith, paying a consider- 
ation. and who was without any knowledge of the dealings between 
the appellants and the other defendants. The consideration of the 
deposition of the appellants, as well as the affidavit of Mazo, 
unequivocally without any doubts show him to be a bona fide pur- 
chaser, for value, without any knowledge. 


Even in Millrose Corporation v. Brent, 106 U.S. 242, 271 F.2d 
508 (1959), the Court made a specific finding that the makers of 
the notes were not executed negligently, and consideration was 
given to their capacities and education. The allegations of the com- 
plaint, and consideration of the answers to the interrogatories do 
not alledge any circumstances which negate negligence. The appel- 
lants apparently are knowledgeable about conditional sales contracts, 
representative’s commission agreements and bonus demonstration 
guarantees. These labels must be such, and used by the appellants 
show they are people of understanding. The conditional contract of 
sale represents only one instrument requiring appellants to sign only 
once. But they give no explanation of any kind as to how they 


1] 

| 
came to sign two additional documents, both of which, in | bold 
letters label them as a deed of trust (printed form) and Deed of 
Trust note (printed form). No recitation of fact is related as to how 
they could have signed without knowing and reading what | they 
signed, and what the facts were, as required by Rule 9 of the Fede- 
ral Rules which constituted fraud. Were the appellants prevented 
from reading what they signed? Did they request the opportunity 
to read them? Nothing is disclosed except the act was fraudulent. 
Nothing is related as to how it is possible for the appellants to sign 
papers without their knowledge or consent. They do not deny the 
signatures. Then why did they not read them? Why did they) not 
request the opportunity of reading them? Since they had to sign 
at least three different papers, each of a different import and form, 
and physically appearing different, they must have knowingly signed 


in the process of their physical act. | 
| 


3. We additionally argue, since the appellants are appearing in 
equity to vacate deeds, in order to obtain equity, they must tender 
equity, namely, at least the amount of the value of the considera- 
tion they received which they assert to be $619.00, which has! not 
been tendered. In order to receive equity the appellants must 
tender equity. See Talbott v. Hill, 49 App. D.C. 96, 261 F. 244 
(1919), Annapolis Co. v. Wardman, 59 App. D.C. 321, 41 F.2d 115, 
cert. denied, 51 S. Ct. 74, 282 U.S. 867, 75 L. Ed. 766. In this last 
case, the complaint was to vacate a trustees’ sale in which the Court 
required that tender of the consideration be made as a condition 
precedent to the right to such relief. 


CONCLUSION 


We respectfully urge that the judgment of the lower court be 
affirmed. 
Respectfully submitted, 


HERMAN MILLER 
400 Fifth Street, N.W. 
Washington, D.C. 20001 
Attorney for Appellee 
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Vv. 


SYLVAN L. MAZO 
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REPLY BRIEF FOR APPELLANTS 


Contrary to appellee's position, the real issue 


presented here is whether the trial court erred in ruling 


(a) that appellee was indisputably a bona fide purchaser, 


and (bd) that accordingly summary Judgment dismissing the 
complaint as to him was proper. Although the motion for 
summary judgment also asserted that the claim was not 
sufficiently particularized, Fed. R. Civ. Pp. 9(b), that 
is clearly not an appropriate basis for summary judgment 


after answer and discovery. Nor is there any issue 4S to 


whether appellants must "do equity,” a point never raised 
1 


until now. 

Summary judgment is appropriate only where there 
are no disputed issues of material fact. Fed. R. Civ. P. 56. 
At least two major issues remain in this case specifically 
relating to appellee. They are: 

(1) Appellants’ claim that the purported deed of 
trust was executed without their knowledge. This renders it 
incapable of conveying title to anyone, even an innocent 
purchaser for value; and 

(2) Whether the factual circumstances support 
appellee's claim to be an innocent purchaser for value. 

Neither of these major disputed issues of material 
fact is resolved by appellee's affidavit and statement of 


———— nn 


1/ In any event, if appellee 4s seriously offering to 
Trelinguish his claim of title upon appellants ' tendering 
"the value of the consideration they received," we will be 
glad to consider the matter further. 


=e 


| 
facts. Of course, summary judgment is appropriate when 


there are no such issues. The cases which appellee cites 
are not helpful to his point. For example, the ellipsed 
portion of his quotation from Fletcher v. Krise, 73 U.S. 
App. D.C. 266, 120 F.2d 809 (1941) indicates that) in that 
case the appellee had filed certified copies of disbarment 


proceedings along with his averments. The Court found that 
these made the fact of disbarment undisputed. That situa- 
tion differs radically from this case. Here there are 
disputed issues of material fact which can be resolved only 
at trial. | 

A deed of trust executed by forgery, or by parties 
who have no knowledge of what they are signing, is void and 
cannot convey title to anyone, even an innocent purchaser for 
value. There is nothing in Holmes v. Jones, 120 U.S. App. 
D.C. 19, 343 F.2d 301 (1965), to indicate that the holding is 
limited to eighty year old women. Osin v. Johnson, 100 U.S. 
App. D.C. 230, 243 F.2d 653 (1957), is not in point. The 
finding there was that the plaintiff knowingly executed the 


deed. Here appellants claim the contrary, and that issue 
remains to be tried. 

Millrose Corp. v. Brent, 106 U.S. App. D.C. 2he, 
271 F.24 508 (1959), holds a holder in due course to have no 
enforceable interest under notes and deeds of trust signed by 


people who believed themselves to be signing other documents. 
| 


| 
sas 


The Court found there that the signers had not been negligent. 


Although this may imply that negligently signed deeds would 
not be void in the hands of holders in due course, it does 

not alter the fact that the summary judgment cannot be granted 
merely because the defendant claims to be an inno¢ent pur- 
chaser for value. As to that claim, see Supplementary Brief 


for Appellants, page 8. 
CONCLUSION 


Te decision below should be reversed. | 
Respectfully submitted, 
JOHN VANDERSTAR 
CARYL TERRY 
701 Union Trust Bldg. 
Washington, D.C. 20005 
737-5900 


Attorney for Appellants 


